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Open Meetings
Statewide agencies and regional agencies that extend into four or more counties post
meeting notices with the Secretary of State.
Meeting agendas are available on the Texas Register's Internet site:
http://www.sos.state.tx.us/open/index.shtml
Members of the public also may view these notices during regular office hours from a
computer terminal in the lobby of the James Earl Rudder Building, 1019 Brazos (corner
of 11th Street and Brazos) Austin, Texas.  To request a copy by telephone, please call
463-5561 in Austin. For out-of-town callers our toll-free number is 800-226-7199. Or
request a copy by email: register@sos.state.tx.us
For items not available here, contact the agency directly. Items not found here:
• minutes of meetings
• agendas for local government bodies and regional agencies that extend into fewer
than four counties
• legislative meetings not subject to the open meetings law
The Office of the Attorney General offers information about the open meetings law,
including Frequently Asked Questions, the Open Meetings Act Handbook, and Open
Meetings Opinions.
http://www.oag.state.tx.us/opinopen/opengovt.shtml
The Attorney General's Open Government Hotline is 512-478-OPEN (478-6736) or toll-
free at (877) OPEN TEX (673-6839).
Additional information about state government may be found here:
http://www.state.tx.us/
...
Meeting Accessibility. Under the Americans with Disabilities Act, an individual with a
disability must have equal opportunity for effective communication and participation in
public meetings. Upon request, agencies must provide auxiliary aids and services, such as
interpreters for the deaf and hearing impaired, readers, large print or Braille documents.
In determining type of auxiliary aid or service, agencies must give primary consideration
to the individual's request. Those requesting auxiliary aids or services should notify the
contact person listed on the meeting notice several days before the meeting by mail,
telephone, or RELAY Texas. TTY:  7-1-1.
Appointments
Appointments for March 5, 2008
Appointed to the Texas State Board of Public Accountancy for a term
to expire January 31, 2013, Stephen Pena of Georgetown (replacing J.
Coulter Baker of Austin who resigned).
Appointed to the Public Safety Commission for a term to expire Jan-
uary 1, 2010, Carlton Thomas Clowe of Waco (New Position, pursuant
to SB11, 80th Legislature, Regular Session).
Appointed to the Public Safety Commission for a term to expire De-
cember 31, 2013, Carin Barth of Houston (Replacing Ernest Angelo of
Midland whose term expired).
Appointed to the Aging and Disability Services Council for a term to
expire February 1, 2013, Thomas E. Oliver of Baytown (Mr. Oliver is
being reappointed).
Appointed to the Aging and Disability Services Council for a term to
expire February 1, 2013, David E. Young of Grand Prairie (Mr. Young
is being reappointed).
Appointed to the Aging and Disability Services Council for a term to
expire February 1, 2013, J. Russell Shannon of Andrews (replacing
Fran Brown of Carrollton whose term expired).
Appointed to the Oil-Field Cleanup Fund Advisory Committee for a
term to expire at the pleasure of the Governor, Douglas Saunders of





TO ALL TO WHOM THESE PRESENTS SHALL COME:
I, RICK PERRY, Governor of Texas, do hereby amend my January 29,
2008, proclamation, which declares a state of disaster in certain spec-
ified counties, to include: Anderson, Aransas, Austin, Bee, Bowie,
Brazos, Cameron, Dallam, Dallas, Fayette, Freestone, Galveston,
Grimes, Hardin, Harrison, Hartley, Henderson, Jasper, Leon, Newton,
Ochiltree, Panola, Sabine, Scurry, Shackelford, Sherman, Smith,
Titus, Tyler and Upshur Counties, certifying that these counties are
currently threatened by extreme fire hazard.
THEREFORE, in accordance with the authority vested in me by Sec-
tion 418.014 of the Texas Government Code, I do hereby declare a state
of disaster based on the existence of such threat and direct that all nec-
essary measures both public and private as authorized under Section
418.015 of the code be implemented to meet that threat.
As provided in section 418.016, all rules and regulations that may in-
hibit or prevent prompt response to this threat are suspended for the
duration of the state of disaster.
In accordance with the statutory requirements, copies of this proclama-
tion shall be filed with the applicable authorities.
IN TESTIMONY WHEREOF, I have hereunto signed my name and
have officially caused the Seal of State to be affixed at my Office in the
City of Austin, Texas, this the 15th day of February, 2008.
Rick Perry, Governor




TO ALL TO WHOM THESE PRESENTS SHALL COME:
I, RICK PERRY, Governor of Texas, do hereby certify that 216 counties
in Texas are threatened by extreme fire hazard. Dry frontal passages
pose significant fire danger because of the large amount of cured grass
across the state. This threat exists in the following counties in Texas:
Anderson, Andrews, Aransas, Archer, Armstrong, Atascosa, Austin,
Bailey, Bandera, Baylor, Bee, Bell, Bexar, Blanco, Borden, Bosque,
Bowie, Brazos, Brewster, Briscoe, Brooks, Brown, Burleson, Burnet,
Caldwell, Calhoun, Callahan, Cameron, Carson, Castro, Cherokee,
Childress, Clay, Cochran, Coke, Coleman, Collin, Collingsworth,
Comal, Comanche, Concho, Cooke, Coryell, Crane, Crockett, Crosby,
Culberson, Dallam, Dallas, Dawson, Deaf Smith, Delta, Denton,
Dickens, Dimmit, Donley, Duval, Eastland, Ector, Edwards, Ellis,
Erath, Falls, Fannin, Fayette, Fisher, Floyd, Foard, Freestone, Frio,
Gaines, Galveston, Garza, Gillespie, Glasscock, Gonzales, Gray,
Grayson, Grimes, Guadalupe, Hale, Hall, Hamilton, Hansford, Harde-
man, Hardin, Harrison, Hartley, Haskell, Hays, Hemphill, Henderson,
Hidalgo, Hill, Hockley, Hood, Hopkins, Houston, Howard, Hudspeth,
Hunt, Hutchinson, Irion, Jack, Jasper, Jeff Davis, Jim Hogg, Jim Wells,
Johnson, Jones, Karnes, Kaufman, Kendall, Kent, Kerr, Kimble, King,
Kinney, Kleberg, Knox, LaSalle, Lamar, Lamb, Lampasas, Leon,
Liberty, Limestone, Lipscomb, Live Oak, Llano, Loving, Lubbock,
Lynn, Martin, Mason, Maverick, McCulloch, McLennan, Medina,
Menard, Midland, Milam, Mills, Mitchell, Montague, Montgomery,
Moore, Motley, Navarro, Newton, Nolan, Nueces, Ochiltree, Oldham,
Orange, Palo Pinto, Panola, Parker, Parmer, Pecos, Potter, Presidio,
Rains, Randall, Reagan, Real, Reeves, Refugio, Robertson, Rockwall,
Runnels, Rusk, Sabine, San Patricio, San Saba, Schleicher, Scurry,
Shackelford, Sherman, Smith, Somervell, Starr, Stephens, Sterling,
Stonewall, Sutton, Swisher, Tarrant, Taylor, Terrell, Terry, Throck-
morton, Titus, Tom Green, Travis, Tyler, Upshur, Upton, Uvalde,
Val Verde, Van Zandt, Walker, Waller, Ward, Washington, Wheeler,
Wichita, Wilbarger, Willacy, Williamson, Wilson, Winkler, Wise,
Young, Zapata and Zavala.
THEREFORE, in accordance with the authority vested in me by Sec-
tion 418.014 of the Texas Government Code, I do hereby renew my
January 29, 2008, proclamation and declare a state of disaster in the
counties listed above based on the existence of such threat, and direct
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that all necessary measures both public and private as authorized under
Section 418.017 of the code be implemented to meet that threat.
As provided in Section 418.016, all rules and regulations that may in-
hibit or prevent prompt response to this threat are suspended for the
duration of the state of disaster.
In accordance with the statutory requirements, copies of this proclama-
tion shall be filed with the applicable authorities.
IN TESTIMONY WHEREOF, I have hereunto signed my name and
have officially caused the Seal of State to be affixed at my Office in the
City of Austin, Texas, this the 28th day of February, 2008.
Rick Perry, Governor
Attested by: Phil Wilson, Secretary of State
TRD-200801371
♦ ♦ ♦




The Honorable R. Lowell Thompson
Navarro County Criminal District Attorney
Navarro County Courthouse
300 West 3rd Avenue, Suite 203
Corsicana, Texas 75110
Re: Legal status of a particular county road near the boundary of two
counties (RQ-0682-GA)






1701 North Congress Avenue
Austin, Texas 78701-1494
Re: Whether school districts and charter schools must in each grade 9
through 12 comply with subsection 28.011(a) Education Code, which
relates to elective courses providing academic study of the Bible (RQ-
0683-GA)
Briefs requested by April 10, 2008
For further information, please access the website at




Office of the Attorney General
Filed: March 12, 2008
♦ ♦ ♦
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TITLE 28. INSURANCE
PART 1. TEXAS DEPARTMENT OF
INSURANCE
CHAPTER 19. AGENTS’ LICENSING
SUBCHAPTER B. MEDICARE ADVANTAGE
PLANS, MEDICARE ADVANTAGE
PRESCRIPTION DRUG PLANS, AND
MEDICARE PART D PLANS
28 TAC §§19.101 - 19.104
The Texas Department of Insurance is renewing the effective-
ness of the emergency adoption of new §§19.101 - 19.104, for a
60-day period. The text of the new sections was originally pub-
lished in the November 23, 2007, issue of the Texas Register (32
TexReg 8389).
Filed with the Office of the Secretary of State on March 6, 2008.
TRD-200801352
Gene C. Jarmon
General Counsel and Chief Clerk
Texas Department of Insurance
Original Effective Date: November 9, 2007
Expiration Date: May 6, 2008
For further information, please call: (512) 463-6327
♦ ♦ ♦
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TITLE 1. ADMINISTRATION
PART 8. TEXAS JUDICIAL COUNCIL
CHAPTER 171. REPORTING REQUIREMENTS
The Texas Judicial Council (the Council) proposes to repeal
§171.1 and §171.2 and adopt new §§171.1 - 171.6 regarding
requirements for reporting the activity of the courts of Texas.
The repealed sections require the use of printed forms to be
mailed to the Council, and do not specify the detailed infor-
mation required by the Council. As the activity of the courts
has changed over the decades that the existing forms have
been used, the Council seeks to capture current court activity
and improve data collection. The new rules require electronic
submission unless a waiver is granted, and specify details of
the information to be captured in the proposed new forms. The
proposed forms and instructions may be found on the Council’s
website under the activities of the Committee on Judicial Data
Management at http://www.courts.state.tx.us/tjc/cte-active.asp.
Although the rules will be adopted by the Council in 2008, the
courts will not be required to report the data required by the new
rules until September 1, 2009, which will allow time to implement
any required changes to their systems.
Glenna Bowman, chief financial officer of the Office of Court Ad-
ministration (OCA), has determined that for each year of the first
five-year period the new sections are in effect, there will be fiscal
implications for the state as a result of enforcing or administer-
ing the rule as proposed. The OCA will be required to devote
technical staff to rebuilding the architecture of its data-receiving
systems, but will utilize existing resources to do so. Fiscal im-
plications for local governments as a result of compliance with
the sections will depend on: (1) the existence and terms of any
contract with a case management system vendor concerning im-
plementation of changes in reporting case activity information to
OCA; and (2) the level of sophistication of the government’s cur-
rent case management system and the degree to which changes
will need to be made.
Mary Cowherd, deputy director for research and court services
with OCA, has determined that for each year of the first five years
the new sections are in effect, the public benefit anticipated as a
result of the new sections will be: (1) clarity in what is required by
law for reporting case activity; and (2) a repository of information
that more accurately reflects the workloads of the state’s trial
courts and that is more useful to state and local officials and
other interested parties for judicial administration, policy making,
and fiscal planning. There will be no cost to small business or
individuals.
Comments on the proposal may be submitted to Mary Cowherd,
deputy director of research and court services with OCA, at
P.O. Box 12066, Austin, Texas 78711-2066 or electronically to
rulecomments@courts.state.tx.us.
1 TAC §171.1, §171.2
(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Judicial Council or in the Texas Register office, Room 245,
James Earl Rudder Building, 1019 Brazos Street, Austin.)
The repeal is proposed under §71.019 of the Texas Government
Code, which authorizes the Council to adopt rules expedient for
the administration of its functions; and §71.035 of the Texas Gov-
ernment Code, which authorizes the Council to require a state
justice, judge, clerk, or other court official, as an official duty,
to comply with reasonable requirements for supplying statistics
pertaining to the amount and character of the civil and criminal
business transacted by the court or other information on the con-
duct, operation, or business of the court or the office of the clerk
of the court. No other statutes, articles, or codes are affected by
these sections.
§171.1. Monthly Reports.
§171.2. Within 20 Days.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Office of the Secretary of State on March 7, 2008.
TRD-200801357
Margaret Bennett
General Counsel for Office of Court Administration
Texas Judicial Council
Earliest possible date of adoption: April 20, 2008
For further information, please call: (512) 463-6321
♦ ♦ ♦
1 TAC §§171.1 - 171.6
The new sections are proposed under §71.019 of the Texas Gov-
ernment Code, which authorizes the Council to adopt rules ex-
pedient for the administration of its functions; and §71.035 of the
Texas Government Code, which authorizes the Council to re-
quire a state justice, judge, clerk, or other court official, as an of-
ficial duty, to comply with reasonable requirements for supplying
statistics pertaining to the amount and character of the civil and
criminal business transacted by the court or other information on
the conduct, operation, or business of the court or the office of
the clerk of the court. No other statutes, articles, or codes are
affected by these sections.
§171.1. Authority to Adopt and Purpose of Rules.
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These rules are adopted under the authority granted by §71.019 of the
Texas Government Code, which authorizes the Texas Judicial Coun-
cil to adopt rules expedient for the administration of its functions; and
§71.035 of the Texas Government Code, which authorizes the coun-
cil to require a state justice, judge, clerk, or other court official, as an
official duty, to comply with reasonable requirements for supplying sta-
tistics pertaining to the amount and character of the civil and criminal
business transacted by the court or other information on the conduct,
operation, or business of the court or the office of the clerk of the court.
§171.2. General Reporting Requirements.
District clerks, county clerks, justices of the peace, and municipal
judges shall submit a summary-level court activity report each month
to the Office of Court Administration (OCA) using the methods
required by this chapter no later than 20 days following the end of the
month reported. OCA shall maintain and update reporting instructions
and forms initially approved by the Texas Judicial Council, and shall
continually make the instructions and forms available by publishing
them on its website and by other appropriate means.
§171.3. Types of Cases to be Counted and Reported.
(a) Criminal cases. Criminal cases include felony and misde-
meanor cases. The number of criminal cases to be reported is based on
the number of defendants named in the charging instrument. If a single
charging instrument names more than one defendant, it is counted as
more than one case. If the same defendant is charged in more than one
charging instrument, it is counted as more than one case. If a charging
instrument contains more than one count as provided by Article 21.24,
Code of Criminal Procedure, it is reported as one case under the most
serious offense alleged.
(b) Civil cases. Civil cases are counted and reported when an
original petition is filed (no matter how many parties are involved) or
when a case is added to the docket in a manner other than the filing
of a new, original case, including but not limited to the following: the
granting of a motion for new trial of a case previously disposed of; the
transfer of a case from another county on change of venue; the remand
of a case that had been appealed; the granting of a severance; and the
docketing of a writ of garnishment or bill of review.
(c) Family law cases. Family law cases are counted and re-
ported when an original petition is filed (no matter how many parties
or children are involved), when a show cause motion, motion to mod-
ify, or similar motion is filed following entry of original judgment, or
when any other case is filed under the Texas Family Code.
(d) Juvenile cases. Juvenile cases are counted and reported
based on the number of respondents named in a petition for adjudica-
tion of a child alleged to have engaged in delinquent conduct or conduct
indicating a need for supervision, as governed by Title 3 of the Texas
Family Code. If the same respondent is charged in more than one peti-
tion, it is counted as more than one case. If one petition contains more
than one count, it is counted as one case under the most serious offense
alleged.
(e) Probate and guardianship cases. Probate and guardianship
cases are counted and reported based on the number of proceedings
filed or heard each month.
(f) Mental health cases. Mental health cases are counted and
reported based on the number of applications filed or hearings held each
month.
§171.4. District Court Reports.
(a) Method. The district clerk of each county shall submit a
district court activity report of the criminal, civil, family law, and ju-
venile cases in the county’s district courts. A separate report may be
submitted for each district court or a single report may be submitted
showing the combined activity of all the district courts in the county.
Unless OCA grants a waiver for good cause, the district clerk shall sub-
mit the reports by electronic means approved by OCA. The maximum




(A) Criminal case type categories. The monthly report
contains the following categories of felony case types: capital mur-
der, murder, other homicides, aggravated assault or attempted murder,
sexual assault of an adult, indecency with or sexual assault of a child,
family violence assault, aggravated robbery or robbery, burglary, theft,
automobile theft, drug sale or manufacture, drug possession, felony
D.W.I., and other felonies; and a misdemeanor case type category for
all misdemeanors.
(B) Criminal case activity categories. The monthly re-
port contains sections for reporting cases on docket, dispositions, sup-
plemental information and additional court activity.
(C) Report of a request for a hate crime finding. This
section of the monthly report requests information pursuant to Article
2.211 of the Code of Criminal Procedure.
(2) Civil Cases.
(A) Civil case type categories. The monthly report con-
tains the following categories of civil cases: injury or damage - motor
vehicle, injury or damage - medical malpractice, injury or damage -
other professional malpractice, injury or damage - asbestos/silica prod-
uct liability, injury or damage - other product liability, other injury or
damage, real property - eminent domain, other real property, contract
- consumer/commercial/debt, other contract, other civil cases, and tax
cases.
(B) Civil case activity categories. The monthly report
contains sections for reporting cases on docket, dispositions and addi-
tional court activity.
(3) Family Law Cases.
(A) Family law case type categories. The monthly re-
port contains the following categories of family law cases: divorce -
children, divorce - no children, parent/child - no divorce, child protec-
tive services, termination of parental rights, adoption, protective orders
- no divorce, Title IV-D - paternity, Title IV-D - support order, and Title
IV-D - UIFSA, all other family law cases, and post-judgment actions
for modification - custody, modification - other, enforcement, and Title
IV-D.
(B) Family law case activity categories. The monthly
report contains sections for cases on docket, dispositions, and addi-
tional court activity section.
(4) Juvenile Cases.
(A) Juvenile case type categories. The monthly report
contains a category for conduct indicating a need for supervision
(C.I.N.S.) cases and the following categories of delinquent conduct
cases: capital murder, murder, other homicides, aggravated assault or
attempted murder, assault, indecency with a child or sexual assault,
aggravated robbery or robbery, burglary, theft, automobile theft, felony
drug offenses, misdemeanor drug offenses, D.W.I., contempt of court,
and all other offenses.
(B) Juvenile case activity categories. The monthly re-
port contains sections for reporting cases on docket, adjudications, dis-
positions, and additional court activity.
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§171.5. Statutory County Court Reports.
(a) Method. Each district clerk or county clerk who maintains
the records for the statutory county courts (including statutory probate
courts) of a county shall submit a court activity report of criminal, civil,
family law, juvenile, probate and guardianship, and mental health cases
for these courts. A separate report may be submitted for each statu-
tory county court or a single report may be submitted for all statutory
county courts in the county. Unless OCA grants a waiver for good
cause, the clerk shall submit the reports by electronic means approved
by the OCA. The maximum duration of a waiver is one year, but OCA
may approve successive waivers.
(b) Reporting Categories.
(1) Criminal Cases.
(A) Criminal case type categories. The monthly report
for criminal cases is divided into sections for misdemeanors and
felonies.
(i) Misdemeanor case types. The report contains the
following categories for reporting misdemeanor cases: D.W.I. - first
offense, D.W.I. - second offense, theft, theft by check, drug possession
- marijuana, drug offenses - other, family violence assault, other assault,
traffic, D.W.L.S./D.W.L.I., and other misdemeanor cases.
(ii) Felony case types. The report contains the fol-
lowing categories for reporting felony cases: capital murder, murder,
other felony homicides, aggravated assault or attempted murder, sexual
assault of an adult, indecency with or sexual assault of a child, family
violence assault, aggravated robbery or robbery, burglary, theft, auto-
mobile theft, drug sale or manufacture, drug possession, felony D.W.I.,
and other felonies.
(B) Criminal case activity categories. The monthly re-
port contains sections for reporting cases on docket, dispositions, sup-
plemental information, and additional court activity.
(C) Report of a request for a hate crime finding. This
section of the monthly report requests information pursuant to Article
2.211 of the Code of Criminal Procedure.
(2) Civil Cases.
(A) Civil case type categories. The monthly report con-
tains the following categories of civil cases: injury or damage - motor
vehicle, injury or damage - medical malpractice, injury or damage -
other professional malpractice, injury or damage - asbestos/silica prod-
uct liability, injury or damage - other product liability, other injury or
damage, real property - eminent domain, other real property, contract
- consumer/commercial/debt, other contract, all other civil cases, and
tax cases.
(B) Civil case activity categories. The monthly report
contains sections for reporting cases on docket, dispositions and addi-
tional court activity.
(3) Family Law Cases.
(A) Family law case type categories. The monthly re-
port contains the following categories of family law cases: divorce -
children, divorce - no children, parent/child - no divorce, child protec-
tive services, termination of parental rights, adoption, protective orders
- no divorce, Title IV-D - paternity, Title IV-D - support order, Title
IV-D - UIFSA, all other family law cases, and post-judgment actions
for modification - custody, modification - other, enforcement, and Title
IV-D.
(B) Family law case activity categories. The monthly
report contains sections for reporting cases on docket, dispositions and
additional court activity.
(4) Juvenile Cases.
(A) Juvenile case type categories. The monthly report
contains a category for C.I.N.S. cases and the following categories of
delinquent conduct cases: capital murder, murder, other homicides, ag-
gravated assault or attempted murder, assault, indecency with a child
or sexual assault, aggravated robbery or robbery, burglary, theft, auto-
mobile theft, felony drug offenses, misdemeanor drug offenses, D.W.I.,
contempt of court, and all other offenses.
(B) Juvenile case activity categories. The monthly re-
port contains sections for reporting juvenile case activity for cases on
docket, adjudications, dispositions and additional court activity.
(5) Probate and Guardianship Cases.
(A) Probate and guardianship case type categories. The
monthly report contains the following categories for reporting probate
and guardianship case types: decedents’ estates (independent admin-
istration, dependent administration, and all other estate proceedings),
guardianships (minor and adult), and other cases.
(B) Probate and guardianship activity categories. The
monthly report contains activity report categories for cases on docket
and additional information.
(6) Mental Health Cases.
(A) Mental health case type categories. The monthly
report contains the following categories for reporting mental health
cases: temporary mental health services, extended mental health ser-
vices, modification - inpatient to outpatient, modification - outpatient
to inpatient, and orders to authorize psychoactive medications.
(B) Mental health activity categories. The monthly re-
port contains activity report categories for intake, hearings, and other
information.
§171.6. Constitutional County Courts Reports.
(a) Method. County clerks shall submit a court activity report
of criminal, civil, juvenile, probate and guardianship, and mental health
cases for each constitutional county court. Unless OCA grants a waiver
for good cause, county clerks shall submit the reports by electronic
means approved by the OCA. The maximum duration of a waiver is
one year, but OCA may approve successive waivers.
(b) Reporting Categories.
(1) Criminal Cases.
(A) Criminal case type categories. The monthly report
contains the following categories of misdemeanor case types: D.W.I. -
first offense, D.W.I. - second offense, theft, theft by check, drug posses-
sion - marijuana, drug offenses - other, family violence assault, other
assault, traffic, D.W.L.S./D.W.L.I., and other misdemeanor cases.
(B) Criminal case activity categories. The monthly re-
port contains sections for reporting cases on docket, dispositions, sup-
plemental information, and additional court activity.
(C) Report of a request for a hate crime finding. This
section of the monthly report requests information pursuant to Article
2.211 of the Code of Criminal Procedure.
(2) Civil Cases.
(A) Civil case type categories. The monthly report
contains the following categories of civil cases: injury or damage -
motor vehicle, other injury or damage, real property, contract - con-
sumer/commercial/debt, contract - landlord/tenant, and other contract,
and all other civil cases.
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(B) Civil case activity categories. The monthly report
contains sections for reporting cases on docket, dispositions and addi-
tional court activity.
(3) Juvenile Cases.
(A) Juvenile case type categories. The monthly report
contains a category for C.I.N.S. cases and the following categories of
delinquent conduct cases: capital murder, murder, other homicides, ag-
gravated assault or attempted murder, assault, indecency with a child
or sexual assault, aggravated robbery or robbery, burglary, theft, auto-
mobile theft, felony drug offenses, misdemeanor drug offenses, D.W.I.,
contempt of court, and all other offenses.
(B) Juvenile case activity categories. The monthly re-
port contains sections for reporting cases on docket, adjudications, dis-
positions, and additional court activity.
(4) Probate and Guardianship Cases.
(A) Probate and guardianship case type categories. The
monthly report contains the following categories for reporting probate
and guardianship case types: decedents’ estates - independent admin-
istration, decedents’ estates - dependent administration, and all other
decedents’ estate proceedings, guardianships - minor, guardianships -
adult, and other cases.
(B) Probate and guardianship activity categories. The
monthly report contains activity report categories for cases on docket
and additional information.
(5) Mental Health Cases.
(A) Mental health case type categories. The monthly
report contains the following categories for reporting mental health
cases: temporary mental health services, extended mental health ser-
vices, modification - inpatient to outpatient, modification - outpatient
to inpatient, and orders to authorize psychoactive medications.
(B) Mental health activity categories. The monthly re-
port contains the activity report categories for intake, hearings, and
other information.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Office of the Secretary of State on March 7, 2008.
TRD-200801358
Margaret Bennett
General Counsel for Office of Court Administration
Texas Judicial Council
Earliest possible date of adoption: April 20, 2008
For further information, please call: (512) 463-6321
♦ ♦ ♦
TITLE 4. AGRICULTURE
PART 1. TEXAS DEPARTMENT OF
AGRICULTURE
CHAPTER 29. ECONOMIC DEVELOPMENT
The Texas Department of Agriculture (the department) proposes
the repeal of Chapter 29, Subchapter B, §§29.20 - 29.25 and
29.30 - 29.32, concerning the department’s Texas Yes! Pro-
gram rules, and the addition of new Chapter 29, Subchapter B,
§§29.20 - 29.33, providing for the new GO TEXAN Rural Com-
munity Program (the Program) and use of the GO TEXAN certi-
fication mark in conjunction with this Program. The department
is repealing the Texas Yes! Program rules in order to establish a
similar, new program to support and promote Texas’ rural com-
munities. The department has a highly successful GO TEXAN
certification mark (the mark) used to designate Texas products
and certified retirement communities and the department will uti-
lize a like certification mark for rural communities who meet spe-
cific eligibility requirements to capitalize on the name recognition
associated with that mark. New §29.20 states the purpose of
the Program. New §29.21 provides the Program’s definitions as
used in the new rules. New §29.22 provides for the department’s
administration of the program. New §29.23 provides the eligibil-
ity and application requirements for becoming a certified member
of the Program. New §29.24 provides the eligibility and applica-
tion requirements for becoming an associate member in the Pro-
gram. New §29.25 provides the process for submission and re-
view of applications and new §29.26 explains how an application
determination can be appealed. New §29.27 provides the rea-
sons for which an application may be denied. New §29.28 pro-
vides for the registration of those applicants who are approved
to use the Mark and new §29.29 provides guidelines for use of
the Mark, generally. New §29.30 provides for the termination or
revocation for a license to use the Mark. New §29.31 describes
the benefits of membership available to each certified or asso-
ciate members. New §29.32 provides the membership expira-
tion timeline and membership renewal guidelines. New §29.33
provides for the continued use of the "Texas Yes!" beyond the
termination date of the program rules.
Rick Rhodes, assistant commissioner for rural economic devel-
opment, has determined that for the first five-year period the pro-
posed amended are in effect there will be no fiscal implications
for state or local government as a result of administering or en-
forcing the new sections.
Mr. Rhodes has also determined that for each year of the first
five years the proposed amended sections are in effect, the pub-
lic benefit anticipated as a result of administering and enforcing
the amended sections will be an increase in economic activity
in rural Texas communities due to the name recognition of the
GO TEXAN certification mark, by providing communities with a
more effective tool to market and promote themselves as a de-
sirable rural community or travel destination. There will be no
cost to micro-businesses or small businesses, since eligibility for
the certified membership in the Program is limited to units of lo-
cal government. Businesses are eligible to apply for associate
membership in the Program, and may incur minimal costs to ap-
ply. There will be no application fee.
Comments may be submitted to Rick Rhodes, Assistant Com-
missioner for Rural Economic Development, P. O. Box 12847,
Austin, Texas 78711. Comments must be receive no later that
30 days from the date of publication of the proposal in the Texas
Register.
SUBCHAPTER B. "TEXAS YES!" PROGRAM
RULES
DIVISION 1. GENERAL RULES
4 TAC §§29.20 - 29.25
(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Department of Agriculture or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)
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The repeal of §§29.20 - 29.25 is proposed under the Texas Agri-
culture Code (the Code), §12.016, which authorizes the depart-
ment to adopt rules to administer its duties under the Code; and
§12.027, which authorizes the department to establish and main-
tain an economic development program.
The code that will be affected by this proposal is the Texas Agri-
culture Code, Chapter 12.
§29.20. Statement of Purpose.
§29.21. Definitions.
§29.22. Administration.
§29.23. Eligibility for Community, Business and Associate Member-
ship.
§29.24. Application for "Texas Yes!" Membership.
§29.25. Benefits of "Texas Yes!" Membership.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.




Texas Department of Agriculture
Earliest possible date of adoption: April 20, 2008
For further information, please call: (512) 463-4075
♦ ♦ ♦
DIVISION 2. USE OF THE "TEXAS YES!"
MARK
4 TAC §§29.30 - 29.32
(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Department of Agriculture or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)
The repeal of §29.30 - 29.32 is proposed under the Texas Agri-
culture Code (the Code), §12.016, which authorizes the depart-
ment to adopt rules to administer its duties under the Code; and
§12.027, which authorizes the department to establish and main-
tain an economic development program.
The code that will be affected by this proposal is the Texas Agri-
culture Code, Chapter 12.
§29.30. Use of the "Texas Yes!" Mark.
§29.31. Termination of License to use the "Texas Yes!" Mark.
§29.32. Registration of Those Entitled to Use the "Texas Yes!" Mark.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.




Texas Department of Agriculture
Earliest possible date of adoption: April 20, 2008
For further information, please call: (512) 463-4075
♦ ♦ ♦
SUBCHAPTER B. GO TEXAN RURAL
COMMUNITY PROGRAM RULES
4 TAC §§29.20 - 29.33
New §§29.20 - 29.33 are proposed under the Texas Agriculture
Code (the Code), §12.016, which authorizes the department to
adopt rules to administer its duties under the Code; and §12.027,
which authorizes the department to establish and maintain an
economic development program.
The code that will be affected by this proposal is the Texas Agri-
culture Code, Chapter 12.
§29.20. Statement of Purpose.
The GO TEXAN Rural Community program is designed to support and
increase economic activity and businesses in rural Texas communities.
§29.21. Definitions.
The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context clearly indicates oth-
erwise.
(1) Applicant--A person submitting application for GO
TEXAN Rural Community certified membership or associate mem-
bership.
(2) Application--Written request for GO TEXAN Rural
Community certified membership or associate membership in the
format required by the department.
(3) Associate member--A person who wishes to support ru-
ral communities in Texas and who is granted limited GO TEXAN Rural
Community membership and limited rights to use the mark to support a
rural community eligible to apply for a GO TEXAN Rural Community
certified membership.
(4) Certified member--Any community that is granted a
GO TEXAN Rural Community certified membership and is either
a non-metropolitan county, or a Texas city with a population of less
than 20,000 that does not adjoin another city or group of cities with
an aggregate population of 50,000 or more and actively engages in
community improvement as set forth in §29.23(b) and (c) of this title
(relating to Eligibility for Certified Membership; Associate).
(5) Commissioner--The Commissioner of the Texas De-
partment of Agriculture.
(6) Department--The Texas Department of Agriculture.
(7) Guidelines--Guidelines promulgated by the department
for completing the application for the program and administration of
the program.
(8) Licensee--An applicant approved for GO TEXAN Ru-
ral Community certified or associate membership and authorized to use
the GO TEXAN Mark.
(9) Mark--The GO TEXAN certification mark, consisting
of "GO TEXAN" and Design. The mark is pending final registration
approval with the United States Patent and Trademark Office.
(10) Non-metropolitan county--A Texas county that is not
located in or does not encompass a metropolitan statistical area, as iden-
tified by the U.S. Census.
(11) Person--An individual, firm, partnership, corporation,
governmental entity, cooperative organization, or association of indi-
viduals.
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(12) Program--The GO TEXAN Rural Community Pro-
gram.
§29.22. Administration.
The department’s responsibilities under this subchapter are as follows.
(1) The department shall develop a general promotional
campaign for rural Texas communities.
(2) Department staff shall review applications for member-
ship eligibility.
(3) The department may accept gifts, grants, donations, or
other funding from state and federal governmental entities to be used
for purposes of administering this chapter.
(4) Department staff shall establish guidelines on advertis-
ing or promotional activities for certified members and associate mem-
bers that use the mark.
§29.23. Eligibility for Certified Membership; Application.
(a) Any non-metropolitan county, or any Texas city with a pop-
ulation of less than 20,000 that does not adjoin another city or group
of cities with an aggregate population of 50,000 or more, is eligible for
GO TEXAN Rural Community certified membership.
(b) An application for certification must include the following:
(1) an overview of applicant’s community, including de-




(C) continuing education; and
(D) recreational areas and facilities.
(2) The type of community improvement performed and




(D) cultural or historical heritage preservation; or
(E) strategic planning related to subparagraphs (2)(A) -
(D) of this subsection.
(3) Information on an activity, event, festival or project (ei-
ther recent or planned) that addresses the applicant’s strategy to accom-
plish its mission and goals.
(c) The department has the sole authority to determine whether
a community is eligible for a GO TEXAN Rural Community certified
membership.
§29.24. Eligibility for Associate Membership; Application.
(a) The GO TEXAN Rural Community Program associate
membership is established to provide membership to allow persons/en-
tities interested in assisting the department with the promotion and
implementation of the GO TEXAN Rural Community program use of
the mark only on promotional items that meet standards and rules, as
developed by the department.
(b) Any of the following types of entities are eligible for GO
TEXAN Rural Community associate membership:
(1) A person that wishes to support a rural community that
would be eligible to apply under §29.23 of this title (relating to Eligi-
bility for Certified Membership; Application); or
(2) A sole proprietor, partnership, cooperative organization
or corporation, whose principal place of business is in Texas and who
has a business location in:
(A) A non-metropolitan county as defined in
§29.21(10) of this title (relating to Definitions);
(B) An unincorporated area; or
(C) A Texas city with a population of less than 20,000
that does not adjoin another city or group of cities with an aggregate
population of 50,000 or more; or
(3) An economic development corporation, chamber of
commerce, visitors bureau or other similar entity that supports a rural
community that would be eligible to apply under §29.23 of this title.
(c) Application for associate membership shall be made in ac-
cordance with this section, and in the same manner as provided in
§29.23 of this title. The application must include information iden-
tifying the rural community the applicant supports and information on
how the applicant supports the rural community.
(d) Eligible entities, interested in assisting the department with
the promotion and implementation of the GO TEXAN Rural Commu-
nity program may apply for GO TEXAN Rural Community associate
membership.
(e) The following limited use restrictions shall apply to an as-
sociate member’s use of the mark.
(1) Licensee shall only use the mark for the limited purpose
stated in the license agreement. Use of the mark by associate members
is limited and use is subject to department rules.
(2) Licensee shall be granted a limited, non-exclusive li-
cense to use the mark solely in conjunction with the reproduction,
display, advertisement and promotion for which licensee has applied,
within the United States, on the date(s) which licensee specified in the
application.
(3) Licensee, upon request by the department, shall furnish
a sample of any material bearing the mark, including but not limited
to all advertising, promotional, and display materials, at no charge, for
the department’s written approval prior to any use thereof.
(4) At the direction of the department, Licensee shall affix
on all items utilized in the licensed use, appropriate legal notices, as
follows: "GO TEXAN and Design is a certification mark of, and is
used under license from, the Texas Department of Agriculture".
(5) Licensee’s license to use shall not be construed to grant
or assign any right, title or interest in or to the mark or the goodwill
attached thereto.
(6) Any and all use of the mark by licensee as allowed un-
der program rules shall inure solely to the benefit of the department.
(7) Printers’ and media companies’ use of the mark is lim-
ited to reproduction of the mark for use by program members on their
advertising, promotional and/or display materials.
(f) The department has the sole authority to determine whether
an applicant is eligible for a GO TEXAN Rural Community associate
membership.
§29.25. Application Submission and Review.
(a) Applications for "GO TEXAN Rural Community" certified
or associate membership shall be made in writing on a form prescribed
by the department. Program guidelines and application forms may be
obtained via the department’s Web site at www.tda.state.tx.us or by
33 TexReg 2428 March 21, 2008 Texas Register
contacting the Texas Department of Agriculture at P.O. Box 12847,
Austin, Texas 78711.
(b) Applications shall be submitted to the Texas Department
of Agriculture, P.O. Box 12847, Austin, Texas 78711.
(c) Within 30 days of receipt of an application for "GO
TEXAN Rural Community" certified membership or associate mem-
bership, the department shall grant or deny the application and
forthwith notify the applicant in writing of the decision setting forth
in detail the reasons for such grant or denial.
(d) The Commissioner or his designee may deny an applica-
tion for GO TEXAN Rural Community certification or associate mem-
bership if:
(1) the application is not made in compliance with these
rules;
(2) the applicant does not meet the eligibility requirements
set forth in these rules; or
(3) for any other reason.
§29.26. Appeal of Application Determination.
(a) If the applicant wishes to contest an initial determination
made in accordance with §29.25 of this title (relating to Application
Submission and Review), notice of protest shall be filed by the appli-
cant with the commissioner within 15 days of receipt by the applicant
of notice of such initial determination. The date of notification is the
date the notice was mailed by first class mail. Should notice of protest
be timely filed, the applicant’s request shall be administered as a con-
tested case as provided for the Administrative Procedure Act, Texas
Government Code, Chapter 2001, and Chapter 1 of this title (relating
to General Procedures).
(b) If notice of protest has not been filed with the commis-
sioner within 15 days of receipt by the applicant of notice of such initial
determination, such initial determination shall become final.
§29.27. Denial of Application.
An application for certified or associate membership may be denied if:
(1) Application is not made in compliance with §29.23
and/or §29.24 of this title (relating to Eligibility for Certified Mem-
bership; Application and Eligibility for Associate Membership;
Application).
(2) The applicant cannot provide adequate assurances that
the rural community for which application is made qualifies and will
continue to qualify for the program(s) in which it is enrolled.
(3) The applicant has misused the mark prior to the date of
application; or
(4) Applicant’s use of the mark would either:
(A) impair or frustrate the department’s efforts to cer-
tify, expand or encourage development of the rural communities in
Texas; or
(B) fail to enhance the integrity and image of the pro-
gram, as determined by the department; or
(5) for other reasons, as determined appropriate by the de-
partment.
§29.28. Registration of Those Entitled to Use the Mark.
(a) The Commissioner shall maintain a list of the names of
all certified members and associate members granted permission under
these sections to use the mark. The list shall be available upon request
for public inspection during normal business hours in the offices of
the Texas Department of Agriculture, 1700 North Congress Avenue, in
Austin, Texas.
(b) Procedure for renewal of licensees authorized to use the
mark, which shall be made every three years.
(1) Forty-five days before the expiration date of the regis-
tration the department shall mail to each licensee a renewal application.
(2) Within 30 days of receipt by the department of the re-
newal application, the department will mail to the licensee a renewal
license agreement.
(3) Failure to remit the renewal application by the due date
shall result in the licensee being designated as inactive. Failure to re-
mit renewal application within 366 days of the due date shall result in
the expiration of the license and a new application for certified mem-
bership or associate membership will be required for re-instatement to
the program.
§29.29. Use of the Mark.
A licensee’s use of the mark shall comply with the following.
(1) Upon approval of an application, the department shall
mail to the licensee a license agreement, which is valid for three years
and shall expire on the last day of the month corresponding to the li-
cense anniversary date. The department shall also provide copies of
the mark, suitable for reproduction.
(2) Other than the use of the mark, no licensee shall use
any statement of affiliation or endorsement by the State of Texas or the
department in the advertising, marketing or other commercial use of
the certification mark.
(3) Licensees shall indemnify and hold harmless the com-
missioner, the State of Texas, and the department for any claims, losses,
or damages arising out of or in connection with the person’s/commu-
nities advertising, marketing or other commercial use of the mark.
(4) Any permission under the license agreement granted to
a licensee to use the mark shall be nonexclusive and nontransferable
by the licensee listed in the application.
(5) Licensees shall do nothing inconsistent with the own-
ership of the mark in the department, and all use of the mark by any
licensee shall inure to the benefit of and be on behalf of the depart-
ment. Further, the licensees shall not have any right, title, or interest in
the mark, other than the right to use the mark in accordance with the
license agreement. Licensees must agree not to attack the title of the
department to the mark, or attack the validity of the license agreement
or the permission granted by the department.
(6) The nature of the rural communities that will be adver-
tised or marketed by licensees in connection with the mark shall con-
form to any standards that may be set from time to time by the depart-
ment. Licensees shall cooperate with the commissioner by supplying
the commissioner with specimens of use of the mark upon request.
(7) Licensees shall comply with all applicable laws and
regulations and obtain all appropriate governmental approval pertain-
ing to the advertising, marketing or other commercial use of the mark.
(8) Licensee shall use the mark only in the form and man-
ner, and with appropriate legends, as prescribed from time to time by
the commissioner. At the direction of the department, Licensee shall
affix on all items utilized in the licensed use, appropriate legal notices,
as follows: "GO TEXAN and Design is a certification mark of, and is
used under license from, the Texas Department of Agriculture".
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(9) The department shall have the sole right and discretion
to bring infringement or unfair competition proceedings involving the
mark.
(10) The department may consider in its evaluation of an
applicant or licensee any information regarding an applicant or member
that could impair the department’s efforts to promote the development
of rural communities.
(11) The consideration of information as provided in para-
graph (10) of this section may include consideration of any information
that may not enhance the integrity and positive image of the program,
including, but not limited to, a review of criminal information, as al-
lowed by applicable laws and regulations.
(12) A Licensee shall be prohibited from modifying the
mark, as found in the license agreement, for use in any way.
§29.30. Termination of Registration and License To Use the Mark.
(a) Authorization and license to use the mark may be revoked
at any time if the department determines that a licensee has misused
the mark.
(b) Misuse of the mark includes, but is not limited to:
(1) Use of the mark in the advertising, marketing or other
commercial use for which registration to use the mark has not been
granted by the department;
(2) Use of the mark in the advertising, marketing or other
commercial use which is of a quality markedly inferior to that repre-
sentative of similar rural community located in Texas; or
(3) Use of the mark would either:
(A) Impair or frustrate the department’s efforts to cer-
tify, expand or encourage development of the rural communities lo-
cated in Texas; or
(B) Fail to enhance the integrity, and image, or mission
of the program, as determined by the department;
(4) Use of the mark in a manner violating any rule promul-
gated by the commissioner.
(5) The department may revoke license to use the mark if
a certified member or associate member fails to comply with program
guidelines.
(c) Proceedings for the revocation of a license to use the mark
shall be conducted in the manner provided for contested cases by the
Administrative Procedure Act, Texas Government Code, Chapter 2001,
and Chapter 1 of this title (relating to General Procedures).
(d) A proceeding for revocation of a license to use the mark
shall not preclude the commissioner from pursuing any other reme-
dies, including, where applicable, the penal and injunctive remedies
provided for by law.
§29.31. Benefits of Membership.
(a) GO TEXAN Rural Community Program certified members
will receive the following benefits:
(1) Use of the mark on promotional materials to indicate
certification and participation in the GO TEXAN Rural Community
Program campaign promoting rural Texas and to take advantage of the
visibility of the GO TEXAN program.
(2) Receipt of the GO TEXAN Rural Community Program
newsletter containing information and news of interest and use to rural
communities.
(3) Regular e-mail updates with timely information on
workshops, resources and agencies or organizations focused on rural
development.
(4) Inclusion in the GO TEXAN Rural Community Pro-
gram database.
(5) A link on the GO TEXAN Rural Community Program
web site.
(6) Eligibility to participate in the Hometown STARS and
Bootstrap Bucks grant programs.
(7) Eligibility for the Hardworking Rural Community
award and recognition.
(b) GO TEXAN Rural Community Program associate mem-
bers will receive the following benefits:
(1) Use of the mark on promotional materials to indicate
support of a rural community eligible to apply under §29.23 of this
title (relating to Eligibility for Certified Membership; Application) and
participation in the GO TEXAN Rural Community Program campaign
promoting rural Texas, and to take advantage of the visibility of the GO
TEXAN program.
(2) Receipt of the GO TEXAN Rural Community Program
newsletter.
(3) Regular e-mail updates with timely information on
workshops, resources and agencies or organizations focused on rural
development.
(4) Inclusion in the GO TEXAN Rural Community Pro-
gram database.
§29.32. Expiration and Renewal of Certified Membership.
(a) A certified member’s membership expires on the third an-
niversary of the date the initial certified membership is issued.
(b) To be considered for renewal of certified membership by
the department, an applicant must:
(1) complete and submit a renewal application; and
(2) submit any information or documentation required by
the department.
§29.33. Use of the "Texas Yes!" Mark.
(a) Nothing in this Subchapter B shall affect the validity of any
existing license agreement with the department concerning use of the
"Texas Yes!" Mark.
(b) Licensees currently using the "Texas Yes!" mark may con-
tinue to do so under the terms of their license agreement with the de-
partment.
(c) Any "Texas Yes!" Program grant agreement entered into
before the effective date of these rules, and the repeal of the "Texas
Yes!" Program rules, shall continue in effect under the terms of the
agreement, including terms allowing for the use of the "Texas Yes!"
logo.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Office of the Secretary of State on March 4, 2008.
TRD-200801291
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Dolores Alvarado Hibbs
General Counsel
Texas Department of Agriculture
Earliest possible date of adoption: April 20, 2008
For further information, please call: (512) 463-4075
♦ ♦ ♦
TITLE 19. EDUCATION
PART 1. TEXAS HIGHER EDUCATION
COORDINATING BOARD
CHAPTER 7. PRIVATE AND OUT-OF-STATE
PUBLIC POSTSECONDARY EDUCATIONAL
INSTITUTIONS OPERATING IN TEXAS
SUBCHAPTER A. GENERAL PROVISIONS
19 TAC §§7.1 - 7.24
(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of the
Texas Higher Education Coordinating Board or in the Texas Register
office, Room 245, James Earl Rudder Building, 1019 Brazos Street,
Austin.)
The Texas Higher Education Coordinating Board proposes the
repeal of Chapter 7, §§7.1 - 7.24, concerning Private and Out-of-
State Public Postsecondary Educational Institutions Operating in
Texas.
Specifically, this repeal will allow Board staff to combine provi-
sions of Chapter 7 into a new chapter that will improve the pro-
cesses private postsecondary educational institutions and out-
of-state public postsecondary educational Institutions follow in
order to operate in Texas.
Dr. Joseph H. Stafford, Assistant Commissioner for Academic
Affairs and Research, has determined that for each year of the
first five years the repeal is in effect, there will be no fiscal impli-
cations to state or local government as a result of enforcing or
administering the repeal.
Dr. Stafford has also determined that for each year of the first
five years the repeal is in effect, the public benefit anticipated as
a result of administering the repeal will be that the new sections
will be a quicker, more effective, and more appropriate Board
response to the requirements and needs of institutions wishing
to operate in Texas. There are no anticipated economic costs
to persons who are required to comply with the repeals as pro-
posed. There is no effect on small or micro businesses.There is
no impact on local employment.
Comments on the proposal may be submitted to Joseph
Stafford, Assistant Commissioner, Texas Higher Education
Coordinating Board, P.O. Box 12788, Austin, Texas 78711 or
Joe.Stafford@thecb.state.tx.us. Comments will be accepted
for 30 days following publication of the proposal in the Texas
Register. A public hearing will be held in the Boardroom of the
Coordinating Board offices Monday April 7, 2008, from 10 a.m.
to 12 noon. While oral comments will be permitted, such com-
ments must also be submitted in written form for consideration.
The repeal is proposed under the Texas Education Code, Chap-
ter 61, Subchapter G, and Texas Education Code Chapter 132,
which provides the Coordinating Board with the authority to reg-
ulate the awarding or offering of degrees, credit toward degrees,
and the use of certain terms.
The repeal affects implementation of Texas Education Code,
Subchapter G, §§61.301 - 61.319, Subchapter H, §§61.401 -




§7.4. Recognition of Accrediting Agencies.
§7.5. Recognized Accrediting Agencies, Exemptions, Revocation of
Exemptions, and Certificates of Authorization.
§7.6. Administrative Procedures Related to Certification of Nonex-
empt Institutions.
§7.7. Certificate of Authority--Eligibility, Applications, Renewals,
and Amendments.
§7.8. Standards for Certificates of Authority.
§7.9. Certificate of Registration for Agents of Nonexempt Institu-
tions.
§7.10. Operation of Branch Campuses, Extension Centers, or Other
Off-Campus Units.
§7.11. Occasional Courses, Changes of Level at Exempt Institutions,
and Out-of-State Public Institutions.
§7.12. Revocation of Certificates of Nonexempt Institutions and
Agents.
§7.13. Review and Use of Degrees from Institutions Not Eligible for
Certificates of Authority.
§7.14. Information Provided to Protect Public from Fraudulent, Sub-
standard, or Fictitious Degrees.
§7.15. Prohibitions.
§7.16. Duties upon Dissolution of an Institution.





§7.21. Deceptive Trade Practices Act.
§7.22. Alternative Certification of Authority.
§7.23. Alternative Certificate of Authority--Eligibility, Applications,
and Renewals.
§7.24. Administrative Procedures Relating to Alternative Certifica-
tion of Nonexempt Institutions.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Office of the Secretary of State on March 12, 2008.




Texas Higher Education Coordinating Board
Proposed date of adoption: April 24, 2008
For further information, please call: (512) 427-6114
♦ ♦ ♦
CHAPTER 7. DEGREE GRANTING
COLLEGES AND UNIVERSITIES OTHER THAN
TEXAS PUBLIC INSTITUTIONS
SUBCHAPTER A. GENERAL PROVISIONS
19 TAC §§7.1 - 7.16
The Texas Higher Education Coordinating Board proposes new
§§7.1 - 7.16, concerning Degree Granting Colleges and Univer-
sities Other Than Texas Public Institutions. Rules in Chapters
7 and 12 currently provide for the issuance of certificates of au-
thority for degree-granting postsecondary institutions other than
Texas public institutions.
Specifically, by consolidating and reorganizing the material in
these two chapters, institutions wishing to operate in Texas
will be able to establish operations more easily and quickly.
The language in the new Chapter 7 is intended to improve the
understanding of the rules. There is also new clarifying lan-
guage in §7.6 (relating to Recognition of Accrediting Agencies)
on the standards for recognizing accrediting agencies. Other
minor clarifying language changes are incorporated throughout
the chapter. With the exception of two sections which have
been deleted (§12.29 and §12.39), the provisions of Chapter
12 have been incorporated in the new Chapter 7. Section 12.1
(Purpose), §12.2 (Authority) and §12.3 (Definitions) have moved
into §7.1 (Purpose), §7.2 (Authority), and §7.3 (Definitions),
respectively. Sections 12.21 - 12.26, 12.28, 12.30 and 12.36 -
12.43 have moved to §7.9 (Certificate of Authority for Career
Schools and Colleges). Sections 12.27, 12.31 - 12.33, 12.35,
and 12.44 - 12.45 have been incorporated into §7.5 (Stan-
dards for Operations of Institutions). Section 12.34 has been
moved to §7.12 (Changes of Ownership and Other Substantive
Changes). Section 12.46 has been incorporated into §7.4
(Obtaining a Certificate of Authorization or a Certificate of Au-
thority to Operate in Texas). The two deleted sections (§12.29
relating to the Texas Success Initiative and §12.39 relating to
the Associate of Occupational Studies Degree), are no longer
applicable to Career Schools and Colleges. The provisions of
the current Chapter 7 have been consolidated and reorganized.
Sections 7.1 - 7.3 remain under the current titles. Section 7.4
(Recognition of Accrediting Agencies) keeps that title but is now
numbered §7.6. Section 7.5 (Recognized Accrediting Agencies,
Exemptions, Revocation of Exemptions, and Certificates of
Authority) has been incorporated into §7.4 (Obtaining a Cer-
tificate of Authorization or a Certificate of Authority to Operate
in Texas). Section 7.6 (Administrative Procedures Related to
Certification of Nonexempt Institutions) and §7.7 (Certificate
of Authority - Eligibility, Applications, Renewals, and Amend-
ments) have been incorporated into Section 7.7 (Certificate of
Authority). Section 7.8 (Standards for Certificates of Authority)
has been incorporated into §7.5 (Standards for Operation of
Institutions). Section 7.9 (Certificate of Registration for Agents
of Nonexempt Institutions) has moved to §7.11 (Registration of
Agents). Section 7.10 (Operation of Branch Campuses, Exten-
sion Centers, or Other Off-Campus Units) has been moved to
§7.10 (Operation of Branch Campuses, Extension Centers or
Other Off-Campus Units, Occasional Courses and Changes in
Level). Section 7.11 (Occasional Courses, Changes of Level
at Exempt Institutions, and Out-of-State Public Institutions)
has been incorporated into §7.12 (Changes of Ownership and
Other Substantive Changes. This section has significant new
clarifying language.) Section 7.12 (Revocation of Certificates of
Nonexempt Institutions and Agents) has moved to §7.13 (Re-
vocation of Certificates of Nonexempt Institutions and Agents).
Section 7.13 (Review and Use of Degrees from Institutions
Not Eligible for Certificates of Authority) has moved to §7.14
(Review and Use of Degrees from Institutions Not Eligible for
Certificates of Authority). Section 7.14 (Information Provided to
Protect the Public from Fraudulent, Substandard, or Fictitious
Degrees) has moved to §7.15 (Use of Fictitious, Fraudulent,
or Substandard Degrees). Sections 7.15 - 7.21 (relating to
Prohibitions, etc.) have been incorporated into Section 7.16
(Prohibitions, Administrative Penalties and Injunctions). Sec-
tions 7.22 - 7.24 (relating to Alternative Certificates of Authority)
have been consolidated into §7.8 (Alternative Certificates of
Authority).
Dr. Joseph H. Stafford, Assistant Commissioner for Academic
Affairs and Research, has determined that for each year of the
first five years the new sections are in effect, there will not be
any fiscal implications to state or local government as a result of
enforcing or administering the rules.
Dr. Stafford has also determined that for each year of the first
five years the new sections are in effect, the public benefit antic-
ipated as a result of administering the sections will be a quicker,
more effective, and more appropriate Board response to the re-
quirements and needs of institutions wishing to operate in Texas.
There are no anticipated economic costs to persons who are re-
quired to comply with the sections as proposed. There is no
effect on small or micro businesses. There is no impact on local
employment.
Comments on the proposal may be submitted to Joseph
Stafford, Assistant Commissioner, Texas Higher Education
Coordinating Board, P.O. Box 12788, Austin, Texas 78711 or
Joe.Stafford@thecb.state.tx.us. Comments will be accepted
for 30 days following publication of the proposal in the Texas
Register. A public hearing will be held by Coordinating Board
staff in the Boardroom of the Coordinating Board offices, 1200
East Anderson Lane, Austin, Texas, Monday April 7, 2008, from
10 a.m. to 12 noon. While oral comments will be permitted,
such comments must also be submitted in written form for
consideration.
The new sections are proposed under the Texas Education
Code, Chapter 61, Subchapter G, and Texas Education Code
Chapter 132, which provides the Coordinating Board with the
authority to regulate the awarding or offering of degrees, credit
toward degrees, and the use of certain terms.
The new sections affect implementation of Texas Education
Code, Subchapter G, §§61.301 - 61.319, Subchapter H,
§§61.401 - 61.405 and Texas Education Code Chapter 132.
§7.1. Purpose.
This chapter clarifies the standards and details the process by which
private postsecondary educational institutions and public out-of-state
postsecondary educational institutions, as well as career schools and
colleges, may be authorized to offer degrees, to offer credits toward
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degrees, to employ agents, to use certain academic terms within the
state, and to limit the use of certain academic degrees by individuals
and institutions. The chapter proscribes certain behavior, and specifies
the sanctions that may be imposed for violations of the applicable rules
and statutes.
§7.2. Authority.
These sections relate to Texas Education Code, Chapter 61, Subchapter
G, §§61.301 - 61.321 and Subchapter H, §§61.401 - 61.405, which reg-
ulate the awarding or offering of degrees, awarding or offering credit
toward degrees, and use of certain academic terms by private postsec-
ondary educational institutions and out-of-state public postsecondary
educational institutions, and Chapter 132, relating to career schools and
colleges.
§7.3. Definitions.
The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicates otherwise.
(1) Academic associate degree program--A grouping of
courses designed to transfer to an upper-level baccalaureate program.
This specifically refers to the associate of arts and the associate of
science degrees.
(2) Accreditation--The status of public recognition that a
recognized accrediting agency grants to an educational institution.
(3) Accrediting agency--A legal entity that conducts ac-
creditation activities through voluntary peer review and makes deci-
sions concerning the accreditation status of institutions.
(4) Agent--A person employed by or representing a post-
secondary educational institution in an official capacity within or with-
out Texas who:
(A) solicits any Texas student for enrollment in the in-
stitution;
(B) solicits or accepts payment from any Texas student
for any service offered by the institution; or
(C) while having a physical presence in Texas, solicits
students or accepts payment from students who do not reside in Texas.
(5) Alternative Certificate of Authority--A type of certifi-
cate of authority for approval of postsecondary institutions, with op-
erations in the state of Texas, to confer degrees or courses applicable
to degrees, or to solicit students for enrollment in institutions that con-
fer degrees or courses applicable to degrees that is governed by flex-
ible, streamlined procedures, emphasizing the importance of innova-
tion, consumer choice, and measurable outcomes in the delivery of ed-
ucational services.
(6) Applied associate degree program--A grouping of
courses designed to lead the individual directly to employment in a
specific career and that includes at least fifteen (15) semester credit
hours or twenty-three (23) quarter credit hours of general education
courses. This specifically refers to the associate of applied arts and the
associate of applied science degrees.
(7) Associate degree program--A grouping of courses de-
signed to lead the individual directly to employment in a specific career,
or to transfer to an upper-level baccalaureate program. This specifically
refers to the associate of arts, the associate of science, the associate of
applied arts and the associate of applied science.
(8) Board--The Texas Higher Education Coordinating
Board.
(9) Board staff--The staff of the Texas Higher Education
Coordinating Board including the Commissioner of Higher Education
and all employees who report to the Commissioner.
(10) Branch campus, extension center, or other off-campus
unit--Any institution or part of an institution offering or proposing to
offer away from the home campus more than occasional courses or
courses leading to the granting of a degree without the necessity for
courses to be taken at the main campus.
(11) Career school or college--Any business enterprise op-
erated for a profit, or on a nonprofit basis, that maintains a place of
business in the State of Texas or solicits business within the State of
Texas, and that is not specifically exempted by Texas Education Code
§132.002, and:
(A) That offers or maintains a course or courses of in-
struction or study; or
(B) At which place of business such a course or courses
of instruction or study is available through classroom instruction, by
electronic media, by correspondence, or by some or all, to a person for
the purpose of training or preparing the person for a field of endeavor
in a business, trade, technical, or industrial occupation, or for career or
personal improvement.
(12) Certificate of Approval--The Texas Workforce Com-
mission’s approval of career schools or colleges with operations in
Texas to maintain, advertise, solicit for, or conduct any program of in-
struction in this state.
(13) Certificate of authority--The Board’s approval of post-
secondary institutions, (other than exempt institutions) with operations
in the state of Texas, to confer degrees or courses applicable to degrees,
or to solicit students for enrollment in institutions that confer degrees
or courses applicable to degrees.
(14) Certificate of authorization--The Board’s acknowl-
edgment that an institution is qualified for an exemption from the
regulations herein.
(15) Change of ownership or control--Any change in own-
ership or control of a career school or college or an agreement to trans-
fer control of such institution.
(A) The ownership or control of a career school or col-
lege is considered to have changed:
(i) In the case of ownership by an individual, when
more than fifty (50) percent of the institution has been sold or trans-
ferred;
(ii) In the case of ownership by a partnership or a
corporation, when more than fifty (50) percent of the institution or of
the owning partnership or corporation has been sold or transferred; or
(iii) When the board of directors, officers, share-
holders, or similar governing body has been changed to such an extent
as to significantly alter the management and control of the institution.
(B) A change of ownership or control does not include a
transfer that occurs as a result of the retirement or death of the owner if
transfer is to a member of the owner’s family who has been directly and
constantly involved in the management of the institution for a minimum
of two years preceding the transfer. For the purposes of this section,
a member of the owner’s family is a parent, sibling, spouse, or child;
spouse’s parent or sibling; or sibling’s or child’s spouse.
(16) Cited--Any reference to an institution in a negative
finding or action by an accrediting agency.
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(17) Classification of Instructional Programs (CIP) Code-
-The four (4)- or six (6)-digit code assigned to an approved associate
degree program in accordance with the CIP manual published by the U.
S. Department of Education, National Center for Education Statistics.
CIP codes define the authorized teaching field of the specified degree
program, based upon the occupation(s) for which the program is de-
signed to prepare its graduates.
(18) Commissioner--The Commissioner of Higher Educa-
tion.
(19) Concurrent Instruction--Students enrolled in different
classes, courses, and/or subjects being taught, monitored, or supervised
simultaneously by a single faculty member.
(20) Degree--Any title or designation, mark, abbreviation,
appellation, or series of letters or words, including "associate", "bach-
elor’s", "master’s", "doctor’s" and their equivalents and foreign cog-
nates, which signify, purport to signify, or are generally taken to signify
satisfactory completion of the requirements of all or part of a program
of study which is generally regarded and accepted as an academic de-
gree-level program by accrediting agencies recognized by the Board.
(21) Educational or training establishment--An enterprise
offering a course of instruction, education, or training that is not repre-
sented as being applicable to a degree.
(22) Exempt institution--An institution that is accredited
by an agency recognized by the Board under §7.2 of this chapter (re-
lating to Authority) or a career school or college that applies for and is
declared exempt by the Texas Workforce Commission as described in
Texas Education Code, §61.003(8) or Texas Education Code Chapter
132, respectively. Exempt institutions may still have to comply with
certain Board rules.
(23) Fictitious degree--A counterfeit or forged degree or a
degree that has been revoked.
(24) Fraudulent or substandard degree--A degree conferred
by a person who, at the time the degree was conferred, was:
(A) operating in this state in violation of this chapter;
(B) not eligible to receive a certificate of authority un-
der this chapter and was operating in another state in violation of a
law regulating the conferral of degrees in that state or in the state in
which the degree recipient was residing or without accreditation by a
recognized accrediting agency, if the degree is not approved through
the review process described by §7.14 of this chapter (relating to Re-
view and Use of Degrees from Institutions Not Eligible for Certificates
of Authority); or
(C) not eligible to receive a certificate of authority un-
der this chapter and was operating outside the United States, and whose
degree the Board, through the review process described by §7.14 of this
chapter, determines is not the equivalent of an accredited or authorized
degree.
(25) Home campus--The headquarters of an institution,
such location to be determined as a matter of fact by the Commissioner
based upon consideration of information such as, but not limited to
the following:
(A) where the institution is chartered;
(B) the site, campus or city where the principal or chief
executive’s offices are located;
(C) the site, campus or city where the institution con-
ducts the preponderance of its instructional activities; and
(D) any other pertinent and material facts.
(26) Occasional courses--Courses offered not more than
twice at any given location in the state.
(27) Out-of-state public postsecondary institution--Any se-
nior college, university, technical institute, junior or community col-
lege, or the equivalent which is controlled by a public body organized
outside the boundaries of the State of Texas.
(28) Person--Any individual, firm, partnership, associa-
tion, corporation, enterprise, or other private entity or any combination
thereof.
(29) Postsecondary educational institution--An educa-
tional institution which furnishes or offers to furnish courses of
instruction in person, by electronic media, by correspondence, or by
some means or all leading to a degree; provides or offers to provide
credits alleged to be applicable to a degree; or represents that credits
earned or granted are collegiate in nature, including describing them
as "college-level," or at the level of any protected academic term.
(30) Program or Program of study--Any course or grouping
of courses which are represented as entitling a student to a degree or to
credits applicable to a degree.
(31) Protected term--The term "college," "university,"
"school of medicine," "medical school," "health science center,"
"school of law," "law school," or "law center," its abbreviation, foreign
cognate or equivalents.
(32) Recognized accrediting agency--Any accrediting
agency the standards of accreditation or membership for which have
been found by the Board to be sufficiently comprehensive and rig-
orous to qualify its institutional members for an exemption from the
operation of this chapter.
(33) Representative--A person who acts on behalf of an in-
stitution regulated under this chapter. The term includes, without lim-
itation, recruiters, agents, tutors, counselors, business agents, instruc-
tors, and any other instructional or support personnel.
(34) Required state or national licensure--The requirement
for graduates of certain professional programs to obtain a license from
state or national entities for entry-level practice.
§7.4. Obtaining a Certificate of Authorization or a Certificate of Au-
thority to Operate in Texas.
(a) A new institution must request and be granted a certificate
of authority, an alternative certificate of authority, or a certificate of au-
thorization by the Commissioner before it can offer to award degrees or
courses leading to degrees. The Commissioner may issue a certificate
of authorization to grant degrees to an institution, upon the institution’s
request and demonstration that it qualifies for an exemption under this
subsection. The exemptions provided by this subsection apply only to
the degree level for which the programs or the institution is accred-
ited or approved, as applicable, and if an institution offers to award a
degree at a level for which it is not accredited or approved by the ap-
propriate agency of the State of Texas, the exemption does not apply.
Upon issuance of a certificate of authorization as an exempt institution,
the provisions of this chapter, with the exception of §7.15 and §7.16 of
this chapter, do not apply to following types of postsecondary institu-
tions:
(1) Schools or colleges that do not award degrees or offer
courses leading to degrees. However, such institutions are subject to
the rules of the Texas Workforce Commission Pursuant to Chapter 132
of the Texas Education Code concerning career schools and colleges.
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(2) A branch campus, extension center, or other off-campus
unit operated by a private or independent Texas postsecondary institu-
tion as defined by Texas Education Code, §61.003.
(3) The home campus of an institution which is fully ac-
credited by a recognized accrediting agency.
(4) An institution or degree program that has received ap-
proval by an agency of the State of Texas authorizing the graduates
of the institution to take a state licensing examination administered by
that agency. The granting of permission by a state agency to a gradu-
ate of an institution to take a licensing examination does not by itself
constitute approval of the institution or degree program required for an
exemption under this subsection.
(b) Institutions holding a Certificate of Approval from the
Texas Workforce Commission to operate as a Career School or College
may be able to obtain a Certificate of Authority to award degrees under
§7.9 of this chapter (relating to Certificate of Authority for Career
Schools and Colleges). All other non-exempt institutions must use
either §7.7 or §7.8 of this chapter.
(c) The home campus of an institution that is not exempt under
the provisions of subsection (a) of this section may obtain a certificate
of authority under either §7.7 of this chapter (relating to Certificate of
Authority) or an alternative certificate of authority under §7.8 of this
chapter (relating to Alternative Certificates of Authority).
(d) Branch campuses of out-of-state public institutions must
obtain a certificate of authority as outlined in §7.10 of this chapter (re-
lating to Operation of Branch Campuses, Extension Centers, or Other
Off-Campus Units by Exempt Institutions).
(e) Agents of an institution that is not exempt under the provi-
sions of subsection (a) of this section, or operating with an alternative
certificate of authority as provided by §7.8 of this chapter, must reg-
ister with the Board as provided by §7.11 of this chapter (relating to
Registration of Agents).
(f) A substantive change in the conditions under which an in-
stitution was granted a certificate of authority, an alternative certificate
of authority or an exemption (certificate of authorization) must be re-
ported in accordance with §7.12 of this chapter (relating to Occasional
Courses, Changes of Level of Instruction, Changes of Ownership, and
Other Substantive Changes). An accredited institution that is exempt
under subsection (a)(3) of this section continues in that status so long
as it maintains accreditation by a recognized accrediting agency.
(g) An institution offering only religious degrees may request
a certificate of authorization affirming exempt status.
(h) Revocation of an exemption.
(1) If the Commissioner receives credible evidence that an
institution is no longer qualified for an exemption, the institution shall
be notified that its exempt status is revoked, and that the institution is
subject to the requirements of Texas Education Code, Chapters 61 or
132 as appropriate, and this chapter.
(2) Upon receipt of the notice of revocation, the institution
must cease granting or awarding degrees in Texas until it has either
been granted a certificate of authority to grant degrees, or has received
a determination that it did not lose its qualification for an exemption.
(3) Within ten (10) days of its receipt of the Commis-
sioner’s notice, the institution must respond and offer proof of its
continued qualification for the exemption.
(4) After reviewing the evidence, the Commissioner will
issue a notice of determination, which in the case of an adverse deter-
mination, shall contain information regarding the reasons for the denial,
and the institution’s right to a hearing.
(5) If a determination under this section is adverse to an in-
stitution, it shall become final and binding unless, within forty-five (45)
days of its receipt of the adverse determination, the institution invokes
the administrative remedies contained in Chapter 1, Subchapter B of
this title (relating to Dispute Resolution).
§7.5. Standards for Operation of Institutions.
All institutions that operate within the State of Texas are expected to
meet the following standards. Standards (2) and (3) do not apply to
branch campuses operating under §7.10 of this chapter (relating to Op-
eration of Branch Campuses, Extension Centers or Other Off-Campus
Units, Occasional Courses and Changes in Level). These standards will
be enforced through the certificate of authority process or the alterna-
tive certificate of authority process. Substantially similar standards will
be enforced by recognized accrediting agencies. Particular attention
will be paid to the institution’s commitment to education, responsive-
ness to recommendations and suggestions for improvement, and, in the
case of a renewal of a certificate of authority, record of improvement
and progress. These standards represent generally accepted administra-
tive and academic practices and principles of accredited postsecondary
institutions in Texas. Such practices and principles are generally set
forth by regional and specialized accrediting bodies and the academic
and professional societies which have established standards for their
members’ programs, such as the National Association of College and
University Business Officers and the American Association of Colle-
giate Registrars and Admissions Officers.
(1) Legal Compliance. The institution shall be maintained
and operated in compliance with all applicable ordinances and laws,
including the rules and regulations adopted to administer those ordi-
nances and laws. Career Schools and Colleges also shall demonstrate
compliance with Texas Education Code, Chapter 132 by supplying a
copy of a certificate of approval to operate a career school or college
or a letter of exemption from the Texas Workforce Commission.
(2) Qualifications of Institutional Officers.
(A) The character, education, and experience in higher
education of members of a policy making body, administrators, super-
visors, counselors, agents, and other institutional officers shall be such
as may reasonably ensure that the institution can maintain the standards
of the Board and progress to accreditation within the time limits set by
the Board.
(B) The chief academic officer shall hold an earned ad-
vanced degree appropriate for the mission of the institution, prefer-
ably, an earned doctorate awarded by an institution accredited by a
recognized accrediting agency, and shall demonstrate sound aptitude
for and experience with curriculum development and assessment; ac-
creditation standards and processes as well as all relevant state regula-
tions; leadership and development of faculty, including the promotion
of scholarship, research, service, academic freedom and responsibility,
and tenure (where applicable); and the promotion of student success.
(C) In the case of a renewal of a certificate of authority,
the institutional officers also shall demonstrate a record of effective
leadership in administering the institution.
(3) Policy Making. The institution shall have an active pol-
icy-making body consisting of at least three (3) people, focused on pro-
moting the mission of the institution, and shall exercise its authority to
ensure that the mission of the institution is carried out. Members of
the policy-making body shall represent the interests of all of the con-
stituencies of the institution who are essential to carrying out the mis-
sion including the faculty, students, and staff.
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(4) Distinction of Roles. There shall be sufficient distinc-
tion among the roles and personnel of the policy-making body of the
institution, the administration, and faculty to ensure their appropriate
separation and independence.
(5) Financial Resources and Stability. The institution shall
have adequate financial resources and financial stability to provide ed-
ucation of good quality and to be able to fulfill its commitments to
students. The institution shall have sufficient reserves, line of credit,
or surety instrument so that, together with tuition and fees, it would be
able to complete its educational obligations to currently enrolled stu-
dents if it were unable to admit any new students.
(6) Financial Records. Financial records and reports of the
institution shall be kept and made separate and distinct from those of
any affiliated or sponsoring person or entity. Financial records and re-
ports at a not-for-profit institution shall be kept in accordance with the
guidelines of the National Association of College and University Busi-
ness Officers as set forth in College and University Business Admin-
istration, (Sixth Edition), or such later editions as may be published.
An annual independent audit of all fiscal accounts of the educational
institution shall be authorized by the governing board and shall be per-
formed by a properly authorized certified public accountant.
(7) Institutional Assessment. Continual and effective as-
sessment, planning, and evaluation of all aspects of the institution shall
be conducted to advance and improve the institution. These aspects
include, but are not limited to, the academic program of teaching, re-
search, and public service; administration; financial planning and con-
trol; student services; facilities and equipment, and auxiliary enter-
prises.
(8) Institutional Evaluation.
(A) The institution shall establish adequate procedures
for planning and evaluation, define in measurable terms its expected
educational results, and describe how those results will be achieved.
(B) For applied associate degree programs, the evalua-
tion criteria shall include the following: mission, labor market need,
curriculum, enrollment, graduates, student placement, follow-up re-
sults, ability to finance each program of study, facilities and equipment,
instructional practices, student services, public and private linkages,
qualifications of faculty and administrative personnel, and success of
its students.
(9) Administrative Resources. All institutions having a
certificate of authority shall have daily access to electronic communi-
cation, including e-mail and a connection to the Internet/World Wide
Web. Institutions shall be able to receive and send time-sensitive
information to students, faculty, the Board, and other stakeholders.
(10) Student Admission and Remediation.
(A) Upon the admission of a student to any undergradu-
ate program, the institution shall document the student’s level of prepa-
ration to undertake college level work by obtaining proof of the stu-
dent’s high school graduation or General Educational Development
(GED) certification. If a GED is presented, to be valid, the score must
be at or above the passing level set by the Texas Education Agency.
The academic skills of each entering student may be assessed with an
instrument of the institution’s choice. The institution may provide an
effective program of remediation for students diagnosed with deficien-
cies in their preparation for collegiate study.
(B) Upon the admission of a student to any graduate
program, the institution shall document that the student is prepared to
undertake graduate-level work by obtaining proof that the student holds
a baccalaureate degree from an institution accredited by a recognized
accrediting agency, or an institution holding a certificate of authority
to offer baccalaureate degrees under the provisions of this chapter, or a
degree from a foreign institution equivalent to a baccalaureate degree
from an accredited institution. The procedures used by the institution
for establishing the equivalency of a foreign degree shall be consistent
with the guidelines of the National Council on the Evaluation of For-
eign Education Credentials or its successor.
(11) Faculty Qualifications. The character, education, and
experience in higher education of the faculty shall be such as may rea-
sonably ensure that the students will receive an education consistent
with the objectives of the course or program of study.
(A) Each faculty member, except as provided by sub-
paragraph (E) of this paragraph, teaching in an academic associate, ap-
plied associate leading to required state or national licensure, or bac-
calaureate level degree program shall have at least a master’s degree
from an institution accredited by a recognized agency with at least eigh-
teen (18) graduate semester credit hours in the discipline, or closely re-
lated discipline, being taught.
(B) Each faculty member except, as provided by sub-
paragraph (E) of this paragraph, teaching career and technical courses
in a technical associate degree program, or career and technical courses
that academic associate or baccalaureate students may choose to take,
shall have at least an associate degree in the discipline being taught
from an institution accredited by a recognized agency and at least three
(3) years of full-time direct or closely related experience in the disci-
pline being taught.
(C) Each faculty member, except as provided by sub-
paragraph (E) of this paragraph, teaching general education courses in
a technical associate degree program shall have at least a baccalaure-
ate degree from an institution accredited by a recognized accrediting
agency with at least eighteen (18) graduate semester credit hours in the
discipline, or closely related discipline, being taught.
(D) Except as provided by subparagraph (E) of this
paragraph, graduate-level degree programs shall be taught by faculty
holding doctorates, or other degrees generally recognized as the high-
est attainable in the discipline, or closely related discipline, awarded
by institutions accredited by an agency recognized by the Board.
(E) With the approval of a majority of the institution’s
governing board, an individual with exceptional experience in the
field of appointment, which may include direct and relevant work ex-
perience, professional licensure and certification, honors and awards,
continuous documented excellence in teaching, or other demonstrated
competencies and achievements, may serve as a faculty member
without the degree credentials specified above. Such appointments
shall be limited and the justification for each such appointment shall
be fully documented. The Board may review the qualifications of the
full complement of faculty providing instruction at the institution to
verify that such appointments are justified.
(12) Faculty Size. There shall be a sufficient number of
faculty holding full-time teaching appointments that are accessible to
the students to ensure continuity and stability of the education pro-
gram, adequate educational association between students and faculty
and among the faculty members, and adequate opportunity for proper
preparation for instruction and professional growth by faculty mem-
bers. At the associate and baccalaureate levels, there shall be at least
one (1) full-time faculty member in each program. At the graduate
level, there shall be at least two (2) full-time faculty members in each
program.
(13) Academic Freedom and Faculty Security. The institu-
tion shall adopt, adhere to, and distribute to all members of the faculty a
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statement of academic freedom assuring freedom in teaching, research,
and publication. All policies and procedures concerning promotion,
tenure, and non-renewal or termination of appointments, including for
cause, shall be clearly stated and published in a faculty handbook, ad-
hered to by the institution, and supplied to all faculty. The specific
terms and conditions of employment of each faculty member shall be
clearly described in a written document to be given to that faculty mem-
ber, with a copy to be retained by the institution.
(14) Curriculum
(A) The quality, content, and sequence of each course,
curriculum, or program of instruction, training, or study shall be appro-
priate to the purpose of the institution and shall be such that the institu-
tion may reasonably and adequately achieve the stated objectives of the
course or program. Each program shall adequately cover the breadth
of knowledge of the discipline taught and coursework must build on
the knowledge of previous courses to increase the rigor of instruction
and the learning of students in the discipline. A majority of the courses
in the areas of specialization required for each degree program shall
be offered in organized classes by the institution. An institution may
offer for-credit coursework that does not directly relate to approved
programs, provided that it does not exceed twenty-five (25) percent of
all courses.
(B) Academic associate degrees and applied associate
degrees must consist of at least sixty (60) semester credit hours or
ninety (90) quarter credit hours and not more than 66 semester credit
hours or 99 quarter credit hours. A baccalaureate degree must con-
sist of at least one hundred twenty (120) semester credit hours or one
hundred eighty (180) quarter credit hours and not more than one hun-
dred thirty-nine (139) semester credit hours or two hundred eight (208)
quarter credit hours. A master’s degree must consist of at least thirty
(30) semester credit hours or forty-five (45) quarter credit hours and not
more than thirty-six (36) semester credit hours or fifty-four (54) quarter
credit hours of graduate level work past the baccalaureate degree.
(C) Courses designed to correct deficiencies, remedial
courses for associate and baccalaureate programs, and leveling courses
for graduate programs, shall not count toward requirements for com-
pletion of the degree.
(D) The degree level, degree designation, and the des-
ignation of the major course of study shall be appropriate to the cur-
riculum offered and shall be accurately listed on the student’s diploma
and transcript.
(15) General Education.
(A) Each academic associate degree program shall con-
tain a general education component consisting of at least twenty (20)
semester credit hours or thirty (30) quarter credit hours. Each applied
associate degree program shall contain a general education component
of at least fifteen (15) semester credit hours or twenty-three (23) quarter
credit hours. Each baccalaureate degree program shall contain a gen-
eral education component consisting of at least twenty-five (25) percent
of the total hours required for graduation from the program.
(B) This component shall be drawn from each of the
following areas: Humanities and Fine Arts, Social and Behavioral Sci-
ences, and Natural Sciences and Mathematics. It shall include courses
to develop skills in written and oral communication and basic computer
instruction.
(C) The applicant institution may arrange to have all or
part of the general education component taught by another institution,
provided that:
(i) the applicant institution’s faculty shall design the
general education requirement;
(ii) there shall be a written agreement between the
institutions specifying the applicant institutions’ general education re-
quirements and the manner in which they will be met by the providing
institution; and
(iii) the providing institution shall be accredited by
a recognized accrediting agency or hold a certificate of authority.
(16) Credit for Work Completed Outside a Collegiate Set-
ting.
(A) An institution awarding collegiate credit for work
completed outside a collegiate setting (outside a degree-granting insti-
tution accredited by a recognized agency) shall establish and adhere to
a systematic method for evaluating that work, shall award credit only
in course content which falls within the authorized degree programs
of the institution or, if by evaluative examination, falls within the stan-
dards for awarding credit by exam used by public universities in Texas,
in an appropriate manner shall relate the credit to the student’s current
educational goals, and shall subject the institution’s process and pro-
cedures for evaluating work completed outside a collegiate setting to
ongoing review and evaluation by the institution’s teaching faculty. To
these ends, recognized evaluative examinations such as the Advanced
Placement program (AP) or the College Level Examination Program
(CLEP) may be used.
(B) No more than one half of the credit applied toward
a student’s associate or baccalaureate degree program may be based
on work completed outside a collegiate setting. Those credits must
be validated in the manner set forth in subparagraph (A) of this para-
graph. No more than fifteen (15) semester credit hours or twenty-three
(23) quarter credit hours of that credit may be awarded by means other
than recognized evaluative examinations. No graduate credit for work
completed outside a collegiate setting may be awarded. In no instance
may credit be awarded for life experience per se or merely for years of
service in a position or job.
(17) Learning Resources. The institution shall maintain
and ensure that students have access to learning resources with a col-
lection of books, publications, on-line materials and other resources
and with staff, services, equipment, and facilities that are adequate and
appropriate for the purposes and enrollment of the institution. Learn-
ing resources shall be current, well distributed among fields in which
the institution offers instructions, cataloged, logically organized, and
readily located. The institution shall maintain a continuous plan for
learning resources development and support, including objectives and
selections of materials. Current and formal written agreements with
other institutions or with other entities may be used. Institutions of-
fering graduate work shall provide access to learning resources that
include basic reference and bibliographic works and major journals in
each discipline in which the graduate program is offered. Career and
technical degree programs shall provide adequate and appropriate re-
sources for completion of course work.
(18) Facilities. The institution shall have adequate space,
equipment, and instructional materials to provide education of good
quality. Student housing owned, maintained, or approved by the insti-
tution, if any, shall be appropriate, safe, adequate, and in compliance
with applicable state and local requirements.
(19) Academic Records. Adequate records of each stu-
dent’s academic performance shall be securely and permanently main-
tained by the institution.
(A) The records for each student shall contain:
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(i) student contact and identification information, in-
cluding address and telephone number;
(ii) records of admission documents, such as high
school diploma or GED (if undergraduate) or undergraduate degree (if
graduate);
(iii) records of all courses attempted, including
grade; completion status of the student, including the diploma, degree
or award conferred to the student; and
(iv) any other information typically contained in
academic records.
(B) Two copies of said records shall be maintained in
secure places.
(C) Transcripts shall be provided upon request by a stu-
dent, subject to the institution’s obligation, if any, to cooperate with the
rules and regulations governing state and federally guaranteed student
loans.
(20) Accurate and Fair Representation in Publications, Ad-
vertising, and Promotion.
(A) Neither the institution nor its agents or other repre-
sentatives shall engage in advertising, recruiting, sales, collection, fi-
nancial credit, or other practices of any type which are false, deceptive,
misleading, or unfair. Likewise, all publications, by any medium, shall
accurately and fairly represent the institution, its programs, available
resources, tuition and fees, and requirements.
(B) The institution shall provide students, prospective
students prior to enrollment, and other interested persons with a printed
or electronically published catalog. If the catalog is made available
in only an electronic format, the institution must preserve at least one
(1) printed copy thereof for at least ten (10) years. The catalog must
contain, at minimum, the following information:
(i) the institution’s mission;
(ii) a statement of admissions policies;
(iii) information describing the purpose, length, and
objectives of the program or programs offered by the institution;
(iv) the schedule of tuition, fees, and all other
charges and expenses necessary for completion of the course of study;
(v) cancellation and refund policies;
(vi) a definition of the unit of credit as it applies at
the institution;
(vii) an explanation of satisfactory progress as it ap-
plies at the institution, including an explanation of the grading or mark-
ing system;
(viii) the institution’s calendar, including the begin-
ning and ending dates for each instructional term, holidays, and regis-
tration dates;
(ix) a complete listing of each regularly employed
faculty member showing name, area of assignment, rank, and each
earned degree held, including degree level, degree designation, and in-
stitution that awarded the degree;
(x) a complete listing of each administrator showing
name, title, area of assignment, and each earned degree held, including
degree level, degree designation, and institution that awarded the de-
gree;
(xi) a statement of legal control with the names of
the trustees, directors, and officers of the corporation;
(xii) a complete listing of all scholarships offered, if
any;
(xiii) a statement describing the nature and extent of
available student services;
(xiv) complete and clearly stated information about
the transferability of credit to other postsecondary institutions includ-
ing two-year and four-year colleges and universities;
(xv) any such other material facts concerning the in-
stitution and the program or course of instruction as are reasonably
likely to affect the decision of the student to enroll therein; and
(xvi) any disclosures specified by the Board or de-
fined in Board rules. If the catalog is made available in only an elec-
tronic format, the institution must preserve at least one printed copy
thereof for at least ten years.
(C) The institution shall adopt, publish, and adhere to a
fair and equitable cancellation and refund policy.
(D) The institution shall provide to each prospective
student, newly-enrolled student, and returning student, complete and
clearly presented information indicating the institution’s current grad-
uation rate by program and, if required by the Board, job placement
rate by program for applied associate degree programs.
(E) Any special requirements or limitations of program
offerings for the students at the Texas branch must be made explicit in
writing. This may be accomplished by either a separate section in the
catalog or a brochure separate from the catalog. However, if a brochure
is produced, the student must also be given the regular catalog.
(F) Upon satisfactory completion of the program of
study, the student shall be given appropriate educational credentials
indicating the degree level, degree designation, and the designation of
the major course of study, and a transcript accurately listing the in-
formation typically found on such a document, subject to institutions’
obligation, if any, to enforce the rules and regulations governing state,
and federally guaranteed student loans by temporarily withholding
such credentials.
(21) Academic Advising and Counseling. The institution
shall provide an effective program of academic advising for all stu-
dents enrolled. The program shall include orientation to the academic
program, academic counseling, career information and planning, place-
ment assistance, and testing services.
(22) Student Rights and Responsibilities. The institution
shall establish and adhere to a clear and fair policy regarding due
process in disciplinary matters; outline the established grievance
process of the institution, which shall indicate that students should
follow this process and may contact the Board and/or Attorney
General to file a complaint about the institution if all other avenues
have been exhausted, and publish these policies in a handbook, which
shall include other rights and responsibilities of the students. This
handbook shall be supplied in print or electronically to each student
upon enrollment in the institution.
(23) Health and Safety. The institution shall provide an
effective program of health and safety education reflecting the needs of
the students. The program shall include information on emergency and
safety procedures at the institution, including appropriate responses to
illness, accident, fire, and crime.
(24) Reporting. The institutions shall provide to the Board
annually, in a form established by the Board, student records of the type
specified in Standard 19.
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(25) Learning Outcomes. An institution may deviate from
Standard 11 (relating to Faculty Qualifications), Standard 12 (relating
to Faculty Size), Standard 16 (relating to Credit for Work Completed
Outside a Collegiate Setting), and Standard 17 (relating to Learning
Resources), if there is an objective system of assessing learning out-
comes in place for each part of the curriculum and the institution can
demonstrate that appropriate learning outcomes are being achieved.
§7.6. Recognition of Accrediting Agencies.
(a) The Texas Higher Education Coordinating Board may
recognize accrediting agencies with a commitment to academic quality
and student achievement that demonstrate, through an application
process, compliance with the following criteria:
(1) Eligibility. The accrediting agency’s application for
recognition must demonstrate that the entity:
(A) Is recognized by the Secretary of Education of the
United States Department of Education as an accrediting agency autho-
rized to accredit educational institutions that offer the associate degree
or higher. Demonstration of authorization shall include a photocopy of
the official notice which clearly identifies all limitations on the scope
of accreditation the Secretary of Education recognizes.
(B) Is applying for the same scope of recognition as that
for which it is recognized by the Secretary of Education of the United
States Department of Education:
(i) Using the U.S. Department of Education classifi-
cation of instructional programs (CIP) code at the two-digit level, the
applicant shall identify all fields of study in which institutions it ac-
credits may offer degree programs.
(ii) Accrediting agencies shall, for each field of
study in which an accredited institution may offer degree programs,
specify the levels of degrees that may be awarded. Levels must be
differentiated at least to the following, as defined in §7.3 of this chapter
(relating to Definitions): applied associate degree, academic associate
degree, baccalaureate degree, master’s degree, first professional degree
and doctoral degree.
(iii) Only institutions that qualify as eligible for
United States Department of Education Title IV programs as a result
of accreditation by the applicant agency will be considered exempt
under §7.4 of this chapter (relating to Obtaining a Certificate of
Authorization or a Certificate of Authority to Operate in Texas).
(C) Accredits institutions that have legal authority to
confer postsecondary degrees as its primary activity;
(i) Accrediting agencies must show by listing all in-
stitutions accredited by the agency that either the majority of the ac-
credited institutions have the legal authority to award postsecondary
degrees or that it accredits at least fifty (50) institutions that have the
legal authority to award postsecondary degrees.
(ii) An accrediting agency that accredits programs
as well as institutions shall demonstrate that either it accredits more
institutions than programs or that it has policies, procedures and staff
sufficient to address institutional standards of quality in addition to pro-
gram standards of quality.
(iii) Accrediting agencies must have standards that
require all accredited institutions to comply with all applicable laws in
the state and local jurisdiction in which they operate and that require
accredited institutions to clearly and accurately communicate their ac-
creditation status to the public.
(D) Requires an onsite review by a visiting team as part
of initial and continuing accreditation of educational institutions;
(i) Each accrediting agency shall demonstrate,
through its documented practices and/or its official policies, that it
requires no fewer than three (3) members on a visiting team, that none
have a monetary or personal interest in the findings of the on-site
review, and that all have professional experience that qualifies them to
review the institution’s compliance with the standards of the agency.
(ii) Accrediting agencies shall provide a list of the
visiting team members for the five (5) most recently completed on-
site reviews. The list shall show name, employer, title of positions
held with that employer and the standards for which the individual was
responsible in that on-site review.
(E) Has policies or procedures that ensure the entity will
promptly respond to requests for information from the Board:
(i) Each accrediting agency shall provide the Board
its official policy regarding disclosure of information about institutions
that are or have been candidates for accreditation and are or have been
accredited. Agencies shall provide to the Board, within ten (10) work-
ing days, any new information and any requested information about a
Texas institution that would be available to the public under that offi-
cial policy.
(ii) Each accrediting agency shall include in its stan-
dards for accreditation of Texas institutions that the institutions disclose
publicly and to the Board the number of degrees awarded at each level
each year and the number of students enrolled in the fall of each year.
(F) Has sufficient resources to carry out its functions.
(i) Accrediting agencies shall identify the number of
on-site reviews conducted during the most recent twelve (12) month
period, the number of staff members who participated in those on-site
reviews and the maximum number of on-site reviews conducted by
any individual staff member. If that maximum number exceeds thirty
(30), the agency shall explain how it expects to carry out its function
of enforcing its standards on Texas institutions.
(ii) Each accrediting agency shall provide evidence
that its ratio of current assets to current liabilities equals or exceeds 1.2.
(iii) Each accrediting agency shall demonstrate that
its fees are reasonable for the accreditation services provided.
(2) Recognition. To receive and maintain recognition from
the Board, the accrediting agency must, in addition to the items listed
in paragraph (1) of this subsection:
(A) Provide the Board with current standards used by
the entity in initial and ongoing accreditation reviews of educational
institutions and invite the Board to participate in such reviews;
(i) Accrediting agencies must have publicly dis-
closed standards that are substantially similar to those in §7.5 of this
chapter (relating to Standards for Operation of Institutions). In the
application process, applicants shall demonstrate that similarity with
a crosswalk or similar instrument.
(ii) Each accrediting agency shall provide its policy
for periodic reviews. At a minimum, the accrediting agency must con-
duct on-site reviews at least every ten (10) years.
(iii) At least ten (10) working days before each
schedule periodic on-site review of a Texas institution, accrediting
agencies shall invite the Board staff to participate in the review. Such
participation shall be at no expense to the institution or the accrediting
agency.
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(iv) Within ten (10) working days of an official
change in standards, the agency shall notify the Board of those
changes.
(v) By providing a copy of its publicly disclosed
policies and procedures, each accrediting agency shall demonstrate
that its initial and ongoing reviews and the resultant accreditation
decisions are fair and consistent with the available evidence.
(vi) Accrediting agencies that use an advisory body,
similar to the Certification Advisory Council described in §7.7(b) of
this chapter (relating to Certificate of Authority), shall describe the ad-
visory body’s composition and authority. Accrediting agencies that do
not use such a body shall describe the process used to ensure that the
evidence obtained from reviews results in appropriate accreditation de-
cisions.
(vii) The initial and ongoing reviews shall include
an institutional self-evaluation process or a documented alternative
process to promote continuous quality improvement.
(viii) Each accrediting agency shall have and pub-
licly disclose its processes for appealing accreditation decisions.
(B) Provide the Board with written evidence of contin-
uing recognition by the Secretary of Education of the United States
Department of Education. Loss of recognition from the Secretary au-
tomatically results in loss of Board recognition at the same time. Writ-
ten evidence may consist of a letter from the chief executive officer of
the accrediting agency. Accrediting agencies shall submit the evidence
annually prior to the anniversary date of the initial Board recognition.
(C) Provide a list of Texas educational institutions ac-
credited by it; notify the Board in writing of any change to its list of
Texas accredited institutions within ten (10) days of the change;
(D) Notify the Board of any investigated complaints
concerning a Texas institution where the accrediting agency took
official action on issues of non-compliance and the disposition of
those complaints;
(E) Seek Board approval for any expansion of its rec-
ognized scope of accreditation authority; and
(F) Demonstrate that the ownership and control of the
accrediting agency is sufficiently independent to insure that the accred-
itation process is conducted in the public interest.
(b) Other Information, Denial or Withdrawal of Recognition
and Appeals.
(1) Once recognized, an accrediting agency retains that
recognition unless and until the Board withdraws the recognition.
Failure to comply with any requirements in this chapter will be
grounds for the Board to consider withdrawing recognition.
(2) The Board may use information provided by parties
other than the accrediting agency to assess the accrediting agency’s
commitment to academic quality and student achievement. The Board
will consider any such information in an open, public meeting during
which the accrediting agency may challenge the information.
(3) The Board will make any decision to deny recognition
of an accrediting agency or to withdraw recognition from an accrediting
agency in a public meeting.
(4) An institution operating in Texas as an exempt institu-
tion pursuant to §7.4 of this chapter (relating to Obtaining a Certificate
of Authorization or a Certificate of Authority to Operate in Texas) when
its recognized accrediting agency loses or voluntarily relinquishes its
recognition will have ninety (90) days to apply for a Certificate of Au-
thority or to reach agreement with the Board on a schedule for ceasing
its operations in Texas.
(5) An accrediting agency or institution affected by any fi-
nal decision under this subchapter may appeal that decision as provided
in Chapter 1, Subchapter B of this title (relating to Dispute Resolution).
§7.7. Certificate of Authority.
(a) The Board may issue to a nonexempt institution a certifi-
cate of authority to grant a degree or degrees and to enroll students for
courses which may be applicable toward a degree if the Board finds
that the institution meets the standards set forth in §7.5 of this chapter
(relating to Standards for Operation of Institutions).
(b) Certification Advisory Council.
(1) The Board shall appoint a certification advisory council
to advise the Board on standards and procedures related to certification
of private, nonexempt postsecondary educational institutions, to assist
the Commissioner in the examination of individual applications for cer-
tificates of authority, and to perform other duties related to certification
that the Board finds to be appropriate.
(2) The council shall consist of six members with experi-
ence in higher education, three of whom must be drawn from exempt
private postsecondary institutions in Texas.
(3) The members shall be appointed for two year fixed and
staggered terms.
(c) Fees.
(1) Certificates of Authority. Each biennium the Commis-
sioner shall set the fee for initial and renewal applications for certifi-
cates of authority, which shall be equal to the average cost of evaluating
the applications. The fee shall include the costs of travel, meals, and
lodging of the visiting team and the Commissioner, or the Commis-
sioner’s designated representatives, and consulting fees for the visiting
team members, if an onsite review is conducted.
(2) Each biennium, the Commissioner shall also set the fees
for amendments to certificates of authority; initial reviews of branch
campuses or extension centers; site visits to branch campuses or exten-
sion centers; and certificates of registration of agents.
(3) The Commissioner shall report changes in the fees to
the Board at a quarterly meeting.
(d) Board’s review of applications.
(1) The Commissioner, or the Commissioner’s designated
representatives, and an ad hoc team of independent consultants, if the
Commissioner finds that such a team would provide a benefit to the
Board or to the institution, may visit the institution and conduct an
onsite survey to evaluate the application for a certificate of authority.
The visiting team will be composed of people who have experience and
knowledge relating to postsecondary institutions.
(2) The visiting team will prepare a written report of its
findings regarding the institution’s ability to meet the standards for a
certificate of authority. This report will be provided to the applicant
institution, which shall have thirty (30) days within which to submit a
written response.
(3) The certification advisory council will review the find-
ings of the visiting team and the response of the institution and submit
to the Commissioner a recommendation concerning the application.
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(4) The Commissioner will forward to the Board the rec-
ommendation of the advisory council with his endorsement or with an
alternative recommendation.
(5) Upon approval of the Board to award a certificate of
authority to an institution, the Commissioner will act immediately to
prepare and forward the certificate. It shall state, at a minimum, that
the institution is authorized to grant certain degrees, the issue date, and
the period for which the certificate is valid.
(6) If the Board denies an institution’s application for a cer-
tificate of authority, or for renewal of its certificate of authority, the
Commissioner shall notify the institution in writing of the denial and
of the reasons for the denial.
(A) The institution will not be eligible to reapply for a
period of one hundred eighty (180) days.
(B) Until the certificate of authority is reinstated, the
institution may not grant degrees or receive payments from students
for courses which may be applicable toward a degree.
(C) The subsequent application must show, in addition
to all other requirements described herein, correction of the deficiencies
which led to the denial.
(D) The period of time during which the institution does
not hold a certificate of authority shall not be counted against the eight
(8) year period within which the institution must achieve accreditation
from a recognized accrediting agency absent sufficient cause, as de-
scribed in subsection (h) of this section; the time period begins to run
again upon reinstatement.
(7) If a determination under this section is adverse to an in-
stitution, it shall become final and binding unless, within forty-five (45)
days of its receipt of the adverse determination, the institution invokes
the administrative remedies contained in Chapter 1, Subchapter B of
this title (relating to Dispute Resolution).
(e) Terms and limitations of a certificate of authority.
(1) The certificate of authority to grant degrees is valid for
a period of two (2) years from the date of issuance.
(2) Certification by the State of Texas is not accreditation,
but merely a protection of the public interest while the institution pur-
sues accreditation from a recognized agency, within the time limitations
expressed in subsection (h)(3) of this section. Therefore, the institution
awarded a certificate of authority shall not use terms to interpret the
significance of the certificate which specify, imply, or connote greater
approval than simple permission to operate and grant certain specified
degrees in Texas. Terms which may not be used include, but are not
limited to, "accredited," "supervised," "endorsed," and "recommended"
by the State of Texas or agency thereof. Specific language prescribed
by the Commissioner which explains the significance of the certificate
of authority shall be included in all publications, advertisements, and
other documents where certification and the accreditation status of the
institution are mentioned.
(f) Eligibility to apply. The Board will accept applications for
a certificate of authority only from those institutions:
(1) proposing to offer a degree or credit courses alleged to
be applicable to a degree; and
(2) which have been in operation for a minimum of two
years, or held an alternative certificate of authority for one year. As a
minimum, "in operation" means to have assembled a governing board,
developed policies, materials, and resources sufficient to satisfy the re-
quirements for a certificate of authority, and either have enrolled stu-
dents and conducted classes or accumulated sufficient financing to do
so for at least one year upon certification based on reasonable estimates
of projected enrollment and costs. Sufficient financing may be demon-
strated by proof of an adequate surety bond, assignment of account,
certificate of deposit, irrevocable letter of credit, or a properly executed
participation contract with a private association, partnership, corpora-
tion, or other entity whose membership is comprised of postsecondary
institutions, which is:
(A) In a form acceptable to the Board; and
(B) Conditioned to provide indemnification to any stu-
dent or enrollee of the school or his/her parent or guardian determined
by the Board to have suffered loss of prepaid tuition or any fees as a
result of violation of any minimum standard or as a result of a holder
of a certificate of authority ceasing operation, and provides evidence
satisfactory to the Board of its financial ability to provide such indem-
nification and lists the amount of surety liability the guaranteeing entity
will assume.
(g) Application for certificate of authority.
(1) Institutions seeking a certificate of authority are urged
to contact Board staff before filing a formal application.
(2) Applications must be submitted with an original and
four (4) copies and accompanied by the fee described in subsection
(c) of this section.
(3) Documentary evidence of compliance with subsection
(f)(2) of this section must be filed with the application.
(4) An institution must be fully operational as of the date
of the on-site evaluation; i.e., it must have in-hand or under contract
all the human, physical, administrative, and financial resources neces-
sary to demonstrate its capability to meet the standards for nonexempt
institutions. The conditions found at the institution as of the date of
the on-site evaluation visit will provide the basis for the visiting team’s
evaluation and report, the certification advisory council’s recommen-
dation, the Commissioner’s recommendation, and the Board’s determi-
nation of the institution’s qualifications for a certificate of authority.
(h) Renewal of certificate of authority.
(1) At least one hundred eighty (180) days, but no more
than two hundred ten (210) days, prior to the expiration of the current
certificate of authority, an institution, if it desires renewal, shall make
application to the Board on forms provided upon request. Reports not
previously submitted to the Board, related to the application for or re-
newal of accreditation by national or regional accrediting agencies shall
be included. The renewal application shall be accompanied by the fee
described in subsection (c) of this section.
(2) The application for renewal of the certificate of author-
ity will be evaluated in the same manner as that prescribed for evalua-
tion of an initial application, except that the evaluation will include the
institution’s record of improvement and progress toward accreditation.
(3) An institution may be granted consecutive certificates
of authority for no longer than eight (8) years. Absent sufficient cause,
at the end of the eight (8) years, the institution must be accredited by a
recognized accrediting agency.
(4) Subject to the restrictions of paragraph (3) of this sub-
section, the Board shall renew the certificate if it finds that the institu-
tion has maintained all requisite standards.
(i) Amendments to a certificate of authority.
(1) An institution which wishes to amend an existing pro-
gram of study to award a new or different degree during the period
of time covered by its current certificate may file an application for
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amendment, on forms provided by the Board upon request. An insti-
tution may begin operating such a program upon filing the application,
and the application shall be deemed to be granted if not rejected by the
Board within one hundred twenty (120) days.
(2) Applications for amendment shall be accompanied by
the fee described in subsection (c) of this section.
(3) Unless the Board finds that the new program of study
does not meets the required standards, the Board shall amend the insti-
tution’s certificate accordingly.
(j) Authority to represent transferability of course credit. Any
institution as defined in §7.3 of this chapter (relating to Definitions),
whether it offers degrees or not, may solicit students for and enroll
them in courses on the basis that such courses will be credited to a
degree program offered by another institution, provided that:
(1) the other institution is named in such representation,
and is accredited by a recognized accrediting agency or has a certificate
of authority;
(2) the courses are identified for which credit is claimed to
be applicable to the degree programs at the other institution; and
(3) the written agreement between the institution subject
to these rules and the accredited institution is approved by both insti-
tutions’ boards of trustees in writing, and is filed with the Board.
(k) Duty to report.
(1) Institutions holding a certificate of authority will be re-
quired to:
(A) furnish a list of their agents to the Board; and
(B) maintain records of students enrolled, credits
awarded, and degrees awarded, in a manner specified by the Board.
(2) Any change in principal location, ownership, gover-
nance, administrative personnel, faculty, or facilities at the institution,
or any other changes relevant to the Board’s standards for certification,
shall be reported to the Board within ten days of the change by the chief
administrative officer of the institution in order for the Board staff to
determine if such changes adversely affect the conditions under which
the certificate was granted. For purposes of this provision, adminis-
trative personnel consist only of individuals in a leadership role that
involves setting institutional policies. For purposes of this provision,
facilities consist only of campuses taken as a unit. Notification is only
required if an entire campus is closed. Changes in individual rooms
and buildings, such as remodeling, need not be reported. For purposes
of this provision, changes in the status of an individual faculty mem-
ber, such as hours worked, courses taught, and responsibilities within
a department, need not be reported. Only the addition or subtraction of
a faculty member shall trigger notification.
(l) If an order, decision, or determination made pursuant to this
section is adverse to an institution, the reasons therefore shall be de-
tailed in a notice to the institution. The order, decision, or determina-
tion shall become final and binding unless, within forty-five (45) days
of its receipt of the adverse order, decision, or determination, the in-
stitution invokes the administrative remedies contained in Chapter 1,
Subchapter B of this title (relating to Dispute Resolution).
§7.8. Alternative Certificate of Authority.
In lieu of the standard certification of authority requirements for in-
stitutions and their agents in §§7.7, 7.11, and 7.12 of this chapter, an
institution may obtain an alternative certificate of authority to issue de-
grees as provided by this section. Alternative certificates of authority
shall be issued by the Commissioner and are temporary, being valid for
twelve (12) months, after which a regular certificate of authority shall
be required. A site visit shall be conducted by Board staff during the
initial twelve month period.
(1) Surety Instrument Requirement.
(A) At the time application is made for an alternative
certificate of authority, or when new programs, stand-alone courses or
continuing education courses are added, the applicant shall file with the
Board a surety bond or surety alternative which meets the requirements
set forth in these sections. Schools located in Texas shall file one bond
or surety alternative covering the school and its agents.
(B) The amount of the bond or other allowable surety
instrument submitted to the Board with an application for an alterna-
tive certificate of authority shall be equal to or greater than the cost of
providing a refund, including administrative costs associated with pro-
cessing claims, for the maximum prepaid, unearned tuition and fees of
the school for a period or term during the applicable school year for
which programs of instruction are offered, including, but not limited
to, on a semester, quarter, monthly, or class basis; except that the pe-
riod or term of greatest duration and expense shall be utilized for this
computation where a school’s year consists of one or more such peri-
ods or terms.
(C) A school, whose surety value is found by the Board
to be insufficient to fund the unearned, prepaid tuition of enrolled stu-
dents, shall be noncompliant with these sections, and, if, after ten (10)
working days from the issuance of a notice of noncompliance, the
school has not increased its surety to an acceptable level, it shall be
subject to revocation or suspension of its alternative certificate of au-
thority.
(D) Following the initial filing of the surety bond with
the Board, the amount of the bond shall be recalculated annually based
upon a reasonable estimate of the maximum prepaid, unearned tuition
and fees received by the school for such period or term. In no case shall
the amount of the bond be less than five thousand dollars ($5,000).
(E) The institution shall include a proposal in the form
of a letter signed by an authorized representative of the school showing
in detail the calculations made pursuant to this section and explaining
the method used for computing the amount of the bond or surety alter-
native.
(F) In order to be approved by the Board, a surety bond
must be:
(i) Executed by the applicant and by a surety com-
pany authorized to do business in Texas;
(ii) In a form acceptable to the Board;
(iii) Conditioned to provide indemnification to any
student or enrollee of an in-state or out-of-state school or his/her parent
or guardian determined by the Board to have suffered a loss of tuition or
any fees as a result of violation of any minimum standard or as a result
of a holder of an Alternative Certificate of Authority ceasing operation;
and
(iv) An original bond.
(G) In lieu of a surety bond, an applicant may file with
the Board an assignment of savings account that:
(i) Is in a form acceptable to the Board;
(ii) Is executed by the applicant; and
(iii) Is executed by a state or federal savings and loan
association, state bank or national bank whose accounts are insured by
a federal depositor’s corporation.
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(H) In lieu of a surety bond, an applicant may file with
the Board a certificate of deposit that:
(i) Is issued by a state or federal savings and loan
association, state bank or national bank whose accounts are insured by
a federal depositor’s corporation;
(ii) Is either:
(I) Payable to the Board;
(II) In the case of a negotiable certificate of de-
posit, is properly assigned without restriction to the Board; or
(III) In the case of a non-negotiable certificate of
deposit, is assigned to the Board by assignment in a form satisfactory
to the Board.
(I) In lieu of a surety bond, an applicant may file with
the Board an irrevocable letter of credit that:
(i) Is in a form acceptable to the Board; and
(ii) Conditioned to provide indemnification to any
student or enrollee of the school or his/her parent or guardian deter-
mined by the Board to have suffered loss of tuition or any fees as a
result of violation of any minimum standard or as a result of a holder
of an alternative certificate of authority ceasing operation.
(J) In lieu of a surety bond, an applicant may file with
the Board a properly executed participation contract with a private as-
sociation, partnership, corporation or other entity whose membership
is comprised of postsecondary institutions, which:
(i) Is in a form acceptable to the Board; and
(ii) Conditioned to provide indemnification to any
student or enrollee of the school or his/her parent or guardian deter-
mined by the Board to have suffered loss of prepaid tuition or any fees
as a result of violation of any minimum standard or as a result of a
holder of an alternative certificate of authority ceasing operation, and
provides evidence satisfactory to the Board of its financial ability to
provide such indemnification and lists the amount of surety liability
the alternative entity will assume.
(K) Whenever these sections require a document to be
executed by an applicant the following shall prevail:
(i) If the applicant is a corporation, the document
must be executed by the president of the corporation or persons des-
ignated by the corporate board.
(ii) If the applicant is a limited liability corporation
the document must be executed by the members.
(iii) If the applicant is a partnership, the document
must be executed by all general partners.
(iv) If the applicant is an individual, the document
must be signed by the individual.
(v) If the applicant is a state agency, the document
must be signed by the Director of that Department.
(vi) If the applicant is a local government, the docu-
ment must be signed by the mayor or board president.
(L) Any bonding alternative entity must have indepen-
dent financial resources necessary to meet the contractual obligation to
the students of a failed member institution and resources equal to or
exceeding the maximum bonds required of all single schools.
(M) A school applying for an alternative certificate of
authority shall be exempt from the surety instrument requirement if it
can demonstrate a United States Department of Education composite
financial responsibility score of 1.5 or greater on its current financial
statement; or if it can demonstrate a composite score between 1.1 and
1.4 on its current financial statement and has scored at least 1.5 on a
financial statement in either of the prior two (2) years.
(2) Application and Statement. Institutions seeking an al-
ternative certificate of authority are urged to obtain informal guidance
from Board staff before filing a formal application. The Board will ac-
cept applications for an alternative certificate of authority only from
those institutions proposing to offer a degree or credit courses alleged
to be applicable to a degree.
(3) An institution seeking an alternative certificate of au-
thority shall submit to the Board a completed application, which must
demonstrate it meets, or has the ability to meet, depending on cir-
cumstances, the standards set out in §7.5 of this chapter (relating to
Standards for Operation of Institutions); a signed and dated affirma-
tion statement, acknowledging compliance with certification criteria set
forth in this section; and a notarized attestation statement signed by the
chief executive officer or equivalent. The application shall contain:
(A) The name and address of the institution and its pur-
pose;
(B) The names of the sponsors or owners of the institu-
tion;
(C) The regulations, rules, constitutions, bylaws, or
other regulations established for the government and operation of the
institution;
(D) The names and addresses of the chief administra-
tive officer, the principal administrators, and each member of the board
of trustees or other governing board;
(E) The names of faculty who have been retained, their
area(s) of teaching, and their degrees held;
(F) The types of degrees to be awarded and a list of
courses that may be included in each degree program; and
(G) The location of any facilities maintained or being
constructed and a list of potentially hazardous equipment which re-
quires a federal or state government license to operate, if any has been
acquired, that is to be used by students in the teaching process.
(4) Institutions shall certify that they maintain a list of their
agents as defined in §7.3 of this chapter (relating to Definitions) and
have policies to ensure that their agents are of good character and pro-
vide accurate information to prospective students and their families,
but such agents are not required to register with the Board or submit a
fee.
(5) Applications must be submitted with an original and
four copies and accompanied by the required fee. Alternative certifi-
cate of authority fees shall be five hundred dollars ($500) more than
the fee for a regular certificate of authority, as established in §7.7(c) of
this chapter (relating to Certificate of Authority).
(6) Board’s review of applications.
(A) Within ninety (90) days of receipt of a complete ap-
plication, Board staff will review said application and recommend to
the Commissioner either approval or denial of the application.
(B) Within one hundred twenty (120) days of receipt of
a complete application, the Commissioner shall either award a one-year
certificate of authority or deny the application.
(C) If a determination under this section is adverse to an
institution, it shall become final and binding unless, within forty-five
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(45) days of its receipt of the adverse determination, the institution in-
vokes the administrative remedies contained in Chapter 1, Subchapter
B of this title (relating to Dispute Resolution).
(7) Terms and limitations of an alternative certificate of au-
thority.
(A) The alternative certificate of authority to grant de-
grees is valid for one (1) year from the date of issuance.
(B) The institution shall notify the Board at least ten
(10) working days prior to the start of the first class of its first year
schedule. Board staff shall visit the institution and interview both staff
and students at least once during the first year.
(C) Certification by the State of Texas is not accredita-
tion, but merely a protection of the public interest while the institution
pursues accreditation from a recognized agency, within the time limita-
tions expressed in §7.7(d)(6)(D) of this chapter. An institution awarded
an alternative certificate of authority shall not use terms to interpret the
significance of the certificate which specify, imply, or connote greater
approval than simple permission to operate and grant degrees in Texas.
Terms which may not be used include, but are not limited to, "accred-
ited," "supervised," "endorsed," and "recommended" by the State of
Texas or agency thereof. Specific language prescribed by the Com-
missioner which explains the significance of the alternative certificate
of authority shall be included in all publications, advertisements, and
other documents where certification and the accreditation status of the
institution are usually mentioned, including the institution’s catalog
and the home page of the institution’s Internet website.
(D) The Commissioner may revoke an institution’s al-
ternative certificate of authority to grant degrees at any time if the Com-
missioner finds that:
(i) Any statement contained in an application for the
certificate is untrue;
(ii) The institution has failed to maintain the stan-
dards of the Board, as described herein, on the basis of which the cer-
tificate was granted;
(iii) Advertising or representations made on behalf
of the institution is deceptive or misleading; or
(iv) The institution has violated any provision of this
chapter.
(8) Continuing operations after one year.
(A) At least one hundred eighty (180) days, but no more
than two hundred ten (210) days, prior to the expiration of the current
alternative certificate of authority, an institution, if it desires to continue
operations, shall make application to the Board following the process
in §7.7(h) of this chapter.
(B) The application will be evaluated in the same man-
ner as that prescribed for evaluation of an initial application.
§7.9. Certificate of Authority for Career Schools and Colleges.
(a) A career school or college not otherwise exempt under the
Texas Education Code, Chapter 132 or §7.4 of this chapter (relating to
Obtaining a Certificate of Authorization or a Certificate of Authority to
Operate in Texas) must have approval from the Board in order to grant
associate of applied science or associate of applied arts degrees or to
enroll students for courses that may be applicable toward those asso-
ciate degrees. A career school or college that does not have approval to
grant associate degrees must request approval from the Board in con-
junction with an application for a new degree program as specified in
subsection (h) of this section. If approved, the Board shall issue a cer-
tificate of authority.
(b) A career school or college may submit an application for a
certificate of authority to grant degrees to the Board if it:
(1) has been legally operating, enrolling students, and con-
ducting classes in Texas and has complied with state law as a non de-
gree-granting institution for a minimum of two (2) years;
(2) has been legally operating, enrolling students, and con-
ducting classes in Texas and has complied with state law as a degree-
granting institution and wishes to open a new campus; or
(3) has been legally operating as a degree-granting institu-
tion in another state for a minimum of four (4) years and can verify
compliance with all applicable laws and rules in that state.
(c) Application for a Certificate of Authority.
(1) Letter of Intent. A career school or college seeking de-
gree granting authority shall submit a letter of intent for a new program
application as outlined in subsection (h) of this section
(2) Initial visit. A member of the Board staff shall visit
the proposed school to verify compliance with Board standards and
policies.
(3) Submission of the application for a certificate of author-
ity, which shall include the following documentation:
(A) a description of the purpose of the institution;
(B) names of sponsors or owners of the institution;
(C) regulations, rules, constitutions, bylaws, or other
regulations established for the governance and operation of the insti-
tution;
(D) the names and addresses of the chief administrative
officer, the principal administrators, and each member of the board of
trustees or other governing boards;
(E) a full description of the admission requirements;
(F) a description of the facilities, learning resources,
and equipment utilized by the institution;
(G) evidence of approval from the Texas Workforce
Commission. The Board will not approve an application for a Cer-
tificate of Authority unless the Texas Workforce Commission has
approved the institution to offer a course of instruction.
(H) the application for Approval of a New Workforce
Program, as specified in subsection (h) of this section.
(4) Follow-up visit. A member of the Board staff may
make a follow-up visit to the proposed site for the applicant school
prior to implementation of the workforce education program(s).
(5) Fee. The applicant institution shall submit a fee as re-
quired under §7.7(c) of this chapter (relating to Certificate of Author-
ity).
(d) Commissioner Action on an Application for a Certificate
of Authority.
(1) The Commissioner or his/her designee shall approve or
disapprove the application for a certificate of authority. Approval of the
application grants the career school or college the authority to award
associate’s degrees or to enroll students for courses that may be ap-
plicable toward an associate degree. Separate program approval shall
be required for each associate degree program in accordance with this
chapter.
(2) Approval for each specified associate degree program
continues in effect unless the Commissioner withdraws or suspends
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the certificate of authority and/or approval for a specific program be-
cause of the institution’s failure to comply with Board rules, regula-
tions, and/or policies or because the Texas Workforce Commission re-
vokes the institution’s approval to operate. The certificate of authority
remains the property of the Board; an institution shall return its cer-
tificate of authority in the event the Commissioner withdraws the cer-
tificate of authority, the institution voluntarily terminates all associate
degree programs, or the institution closes.
(e) Career schools and colleges holding a certificate of author-
ity to grant an associate degree shall make available, upon request by
the Board, all accrediting agency reports and any findings and institu-
tional responses to such reports and findings.
(f) If cited by an accreditor, a career school or college autho-
rized to grant the associate degree shall, within 30 days of receipt of
the accrediting agency’s final report, provide the Board with a copy of
the citation, the accreditor’s final report, and a complete report of all
subsequent actions by both the accreditor and the institution.
(g) A career school or college shall operate all associate degree
programs in compliance with the standards of its institutional and/or
program-level accreditation or with membership in a trade or profes-
sional association.
(h) New Program Application. Each career school or college
wishing to offer a new associate degree program shall complete the
following items and submit them to Board staff:
(1) Letter of Intent. The applicant school shall submit a
letter of intent no less than 30 and not more than 180 days prior to
the submission of the application for Approval of a New Workforce
Program.
(2) Application for Approval of a New Workforce Pro-
gram. The chief executive officer and, if applicable, the governing
board of the career school or college shall approve the application for
Approval of a New Workforce Program. The applicant school shall
ensure that Board staff receive the application for Approval of a New
Workforce Program no less than three (3) calendar months prior to
the intended implementation date or approval deadline for external
accreditation, whichever occurs first.
(3) Statement of Assurances. The chief executive officer
and, if applicable, the governing board of the career school or college
shall approve the Statement of Assurances. The applicant school shall
submit the Statement of Assurances with the application for Approval
of a New Workforce Program. The following criteria are included in
the Statement of Assurances:
(A) The institution has documented need for the pro-
posed program based on national, regional, and/or local economic fore-
casts applicable to its target market area.
(B) The institution has identified sufficient employment
opportunities within its target market area for the projected number of
graduates, taking into consideration the numbers of graduates of similar
programs within its target market area.
(C) Instruction in basic workforce skills has been inte-
grated into the curriculum for the proposed program.
(D) Each program award offers at least one of the fol-
lowing: a capstone, an external learning experience, or eligibility to sit
for a certification or licensure examination.
(E) All course and program prerequisites are identified
on the proposed curriculum outline and included in the credit/contact
hour totals for the program.
(F) An enrollment management plan for the program is
in place.
(G) The program is consistent with all requirements
from other registering, certifying, licensing, and/or accrediting author-
ities.
(H) An advisory committee composed of representa-
tives from business and industry has been directly involved in the
creation of the proposed program.
(I) Adequate funding is available to cover all program
costs for the first three years.
(J) The institution is in good standing with its accreditor
and the Texas Workforce Commission.
(K) The institution is not currently a defendant in a legal
proceeding or has notified the Board according to provisions in this
chapter.
(4) Fee. The applicant school shall submit the fee for an
application for Approval of a New Workforce Education Program si-
multaneously with the application.
(i) New Program Approval. The Board staff shall review the
application and accompanying documentation for satisfactory fulfill-
ment of the new program requirements and procedures for a new cer-
tificate of authority and/or new workforce education program. The staff
shall confer with the career school or college when additional informa-
tion or clarification is needed.
(j) Board staff shall recommend schools and/or associate de-
gree programs to the Commissioner for approval or disapproval or re-
ferral to the Board.
(k) The Board delegates to the Commissioner final approval
authority for all schools and/or associate degree programs that meet
Board policies for approval.
(l) The Commissioner shall forward a school and/or program
application to the Board for consideration at an appropriate quarterly
meeting if:
(1) the proposed program is the subject of an unresolved
grievance or dispute between the institution and other colleges or uni-
versities; and/or
(2) the Commissioner has disapproved the proposed school
and/or program and the institution has requested a Board review at the
next quarterly Board meeting.
(m) A career school or college offering an associate degree
program at multiple sites shall seek separate approval of each program
of study for each site.
(n) The Commissioner shall automatically withdraw approval
for any associate degree program not implemented in accordance
with Board rules, regulations, and/or policies, and/or not implemented
within eighteen (18) months of the date of approval.
(o) Program Revision. Each career school or college request-
ing a program revision shall submit a completed application for Pro-
gram Revision.
(p) A career school or college may close a program voluntarily
with the approval of the Commissioner or his designee.
(q) Concurrent instruction of students enrolled in an associate
degree program or in any component of a degree program is prohibited.
The following activities do not constitute concurrent instruction:
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(1) voluntary participation in laboratory and/or skill-build-
ing activities outside of required lecture and laboratory class sessions;
(2) voluntary participation in study and/or review sessions
outside of required lecture and laboratory class sessions;
(3) sitting for proctored examinations;
(4) field trips; or
(5) extracurricular activities.
(r) Institutional effectiveness. When applying for a certificate
of authority to grant applied associate degrees and/or for a new applied
associate degree program, the institution must demonstrate, for as long
as the program(s) are operational, that:
(1) it is in full compliance with all oversight, regulatory,
and accrediting bodies’ requirements;
(2) it meets the following institutional effectiveness mea-
sures for each existing program for the last consecutive three-year pe-
riod:
(A) for those occupations where state or national licen-
sure, certification, or other credentialing examinations exist, at least
ninety (90) percent of program graduates pass the credentialing exam-
ination;
(B) if the pass rate for graduates from the applicant in-
stitution is no more than five (5) percent below the state or national
average for the examination;
(C) a minimum of fifteen (15) students graduated over
the course of the last three years; or
(D) within one (1) year of graduation, at least seventy
(70) percent of graduates are employed in the field for which they are
trained, in full-time military service, or pursuing additional education.
If the institution must include graduates who are pursuing additional
education in order to meet the seventy (70) percent standard, the in-
stitution shall include a list of those graduates and official supporting
documentation. Official documentation must be from the institution
the student is attending. If the institution must include graduates who
are full-time military in order to meet the seventy (70) percent stan-
dard, the institution shall include a list of those graduates and a copy
of their military orders.
(3) For institutions located in Texas, agency staff shall use
the data the institution reported to the Texas Workforce Commission
for the most recent consecutive three (3) year period.
(4) For institutions located outside of Texas, the institution
shall submit employment data for the institution according to the Texas
Workforce commission definition of "employed" or "employment, and
"completer" for the most recent consecutive three-year period.
(s) Closure of a Career School or College.
(1) The governing board, owner, or chief executive officer
of a career school or college that plans to cease operation shall provide
the Board with written notification of intent to close at least ninety (90)
days prior to the planned closing date.
(2) If a career school or college closes unexpectedly, the
governing board, owner, or chief executive officer of the school shall
provide the Board with written notification immediately.
(3) If a career school or college closes or intends to close
before all currently enrolled students have completed all requirements
for graduation, the institution shall assure the continuity of students’
education by entering into a teach-out agreement with another career
school or college authorized by the Board to hold a Certificate of Au-
thority according to this section, with a school accredited by a rec-
ognized accrediting agency, or with a public two-year college. The
agreement shall be in writing, shall be subject to Board approval, shall
contain provisions for student transfer, and shall specify the conditions
for completion of degree requirements at the teach-out institution. The
agreement shall also contain provisions for awarding degrees.
(4) The Certificate of Authority for a career school or col-
lege is automatically withdrawn when the institution closes. The Com-
missioner may grant to a career school or college that has a Certificate
of Authority temporary approval to award a degree(s) in a program the
institution does not have approval for in order to facilitate a formal
agreement as outlined under this section.
(A) The curriculum and delivery shall be appropriate to
accommodate the remaining students.
(B) No new students shall be allowed to enter the trans-
ferred degree program unless the new entity seeks and receives perma-
nent approval for the program(s) from the Board.
§7.10. Operation of Branch Campuses, Extension Centers or other
Off-Campus Units, Occasional Courses and Changes in Level.
(a) Off-Campus Operations.
(1) A nonexempt institution may not operate a branch cam-
pus.
(2) A private postsecondary institution must be approved
by the Board to operate a branch campus, extension center, or other off-
campus unit in Texas, except as noted in §7.5 of this chapter (relating
to Standards for Operation of Institutions).
(3) An institution with off-campus offerings that approach
the scale of a branch campus, extension center, or other off-campus
unit, as defined in §7.3 of this chapter (relating to Definitions), must
submit to the Board a description of its plans, including such informa-
tion as requested on an application form, to be furnished by the Board
upon request.
(4) On receipt of an acceptable application and the appli-
cation fee for initial review of a branch campus or extension center
listed in §7.7(c) of this chapter (relating to Certificate of Authority),
the Commissioner may authorize the institution to begin operations at
the branch campus, on a temporary basis, pending a formal review and
evaluation.
(5) Formal Review and Evaluation.
(A) Accreditor’s on-site review and evaluation. If the
applicant institution is accredited by a recognized accrediting agency,
it shall inform its recognized accreditor of the institution’s temporary
authorization from the Board to begin operations, as provided in para-
graph (4) of this subsection, so that the accreditor may conduct a site
visit at the branch campus or extension center to verify compliance with
that accreditor’s criteria for branch campuses.
(i) An exempt institution shall submit to the Board
the report of the recognized accreditor’s review and evaluation.
(ii) After examining the report of the recognized ac-
creditor concerning an exempt institution, the Commissioner may is-
sue continuing approval, place conditions on continuing approval, or
revoke the Board’s temporary authorization of the branch campus or
extension center.
(iii) Final approval by the accreditor of an exempt
institution must be made within two (2) years of the initial approval by
the Commissioner, or the Board’s temporary authorization will lapse.
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(iv) If the accreditor denies approval of an exempt
institution, the Board’s temporary authorization shall immediately ex-
pire.
(B) Board’s on-site review and evaluation. If the ac-
creditor does not conduct an on-site review and evaluation of the branch
campus or extension center or the institution is non-exempt, the Board
will conduct an office review and, if deemed necessary, an on-site re-
view and evaluation to determine whether the branch complies with the
Board’s standards of operations.
(i) The Board may invite the recognized accrediting
agency for the institution to provide representation, to accompany the
visiting team, and to supply comments.
(ii) If an on-site review is conducted, the institution
shall be assessed the fee for an on-site survey to a branch campus or
extension center, as provided in §7.7(c) of this chapter.
(iii) The institution shall be sent the report of the
Board’s review and evaluation and shall have thirty (30) days to submit
a written response to the report.
(iv) After examining the report of review and eval-
uation and the institution’s written response, the Commissioner may
issue continuing approval, place conditions on continuing approval, or
revoke the Board’s temporary approval of the branch campus or exten-
sion center.
(6) The Board requires reviews, including site visits, of an
exempt branch campus or extension center according to the schedule
used for accreditation of the main campus by the recognized accred-
itor. The review will be conducted in the same manner as described
in paragraph (5) of this subsection. The Commissioner may deny con-
tinuing approval of any branch campus or extension site which fails to
maintain the conditions and standards on which approval was based.
(7) In the event of any adverse determination made under
the authority of this section by the Commissioner, the institution shall
receive notice of the determination, and shall be given the reasons for
the denial in writing.
(8) If a determination under this section is adverse to an
institution, it shall become final and binding unless, within forty-five
(45) days of receipt of the adverse determination, the institution invokes
the administrative remedies contained in Chapter 1, Subchapter B of
this title (relating to Dispute Resolution).
(b) Standards for Off-Campus Operations at Exempt Institu-
tions. The standards for operations of an institution as set forth in §7.5
of this chapter apply with the following additions:
(1) Administration of the Branch Campus. There shall be
an appropriate and effective administrative structure between the main
campus and the off-campus unit.
(2) The character, education, and experience in higher ed-
ucation of the local administrators shall be such as may reasonably en-
sure that the students will receive education consistent with the objec-
tives of the course or program of study. Local faculty must have the
same degree of separation and independence from the administration
that faculty on the main campus enjoy.
(c) Occasional Courses, Changes of Level at Exempt Institu-
tions, and Out-of-State Public Institutions.
(1) Occasional Courses. A private institution may offer
occasional degree-credit courses at off-campus sites in Texas without
prior approval of the Board. Nonexempt private institutions must sub-
mit an annual report to the Board listing any new such courses added
that year.
(2) Changes of Level for Exempt Private Institutions. An
institution which is exempt by accreditation from a recognized agency
and which has established stability by being so accredited for the pre-
vious ten years and which wishes to expand to a different degree level
not covered by its existing accreditation shall, by submission of a let-
ter to the Commissioner outlining the degree or degrees to be offered
at the higher level, be granted state authorization to seek accreditation
at the higher level with the recognized accrediting agency. If the rec-
ognized accrediting agency does not extend accreditation to the higher
level or if the institution has not been accredited for ten or more years,
the institution may seek a certificate of authority under the procedures
listed in §7.7 of this chapter.
(3) Out-of-State Public Postsecondary institutions. An out-
of-state public institution of higher education as defined in §7.3 of this
chapter must have approval of the Board to offer a course or a grouping
of courses within the State of Texas (Texas Education Code, Chapter
61, Subchapter H). The institution must submit a description of its plans
prior to offering courses, including information requested on an appli-
cation form furnished by the Board. The application will be subject to
review under the procedures listed in §7.7 of this chapter.
§7.11. Registration of Agents.
(a) A person desiring to solicit students for enrollment, or to
accept funds from Texas students, or otherwise to perform services as
an agent of a nonexempt institution pursuant to the provisions of the
Texas Education Code, Title 3, Chapter 61, Subchapter G and this chap-
ter, shall make application for a certificate of registration on forms that
will be provided by the Board upon request.
(b) The application shall be accompanied by the fee described
in §7.7(c)(2) of this chapter (relating to Certificate of Authority).
(c) Upon request of the Commissioner or the Commissioner’s
designee, the agent shall provide sufficient evidence of good character.
(d) The agent’s certificate of registration shall be issued for a
five-year period.
(e) If the Commissioner denies the application for a certificate
of registration, or a renewal of the certificate of registration, the appli-
cant shall be notified in writing, and shall be given the reasons for the
denial. Additionally, the Commissioner shall notify the institution or
institutions which the agent represented or proposed to represent, ac-
cording to the records of the Board, in the same manner.
(f) At least sixty (60), but no more than one hundred twenty
(120), days prior to the expiration of an agent’s certificate, the agent
shall complete and file with the Board an application for renewal, ac-
companied by the registration fee described in §7.7(c)(2) of this chap-
ter.
(g) If a determination under this section is adverse to a person
or institution, it shall become final and binding unless, within forty-five
(45) days of the receipt of the adverse determination, the person or
institution invokes the administrative remedies contained in Chapter 1,
Subchapter B of this title (relating to Dispute Resolution).
§7.12. Changes of Ownership and Other Substantive Changes.
(a) Any change in principal location, ownership, governance,
administrative personnel, faculty, or facilities at the institution, or any
other changes relevant to the Board’s standards for alternative certifica-
tion, shall be reported to the Board within ten days of the change by the
chief administrative officer of the institution in order for the Board to
determine if such changes adversely affect the conditions under which
the certificate was granted. An institution may choose to comply with
this provision by posting a notice of the change on its website and, by
fax, letter, phone, or email, notifying the Board that such notice has
been so posted. For purposes of this provision:
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(1) a change in administrative personnel that must be re-
ported occurs only if an individual in an executive leadership role that
involves setting institutional policies vacates that position;
(2) a change in facilities that must be reported occurs only
if an entire campus is closed. Changes in individual rooms and build-
ings, such as remodeling, need not be reported; and
(3) changes in the status of an individual faculty member,
such as hours worked, courses taught, and responsibilities within a de-
partment, need not be reported. Only the addition or subtraction of
faculty collectively in an area (an academic or technical department)
shall be reported.
(b) Change of Ownership or Control for Career Schools and
Colleges. In the event of a change in ownership or control of a ca-
reer school or college, the certificate of authority is automatically with-
drawn unless the institution meets the requirements of this section.
(c) The Commissioner may authorize the institution to retain
the certificate of authority during and after a change of ownership or
control, provided that the institution notifies Board staff of the impend-
ing transfer in time for staff to receive, review, and approve the docu-
ments listed below and provided that the following conditions are met:
(1) The institution must submit acceptable evidence that
the new owner is complying with all Texas Workforce Commission
requirements regarding the purchase or transfer of ownership of a ca-
reer school or college;
(2) The institution must submit an acceptable written state-
ment of assurance that the new owner understands and undertakes to
fully comply with all applicable Board rules, regulations, and/or poli-
cies; and
(3) The institution must submit satisfactory evidence of fi-
nancial ability to adequately support and conduct all approved pro-
grams. Documentation shall include but may not be limited to inde-
pendently audited financial statements and auditor’s reports.
(d) If the institution does not meet the conditions outlined un-
der this section prior to completion of transfer of ownership or control
and the institution loses its certificate of authority, the new owner(s)
shall submit a new application for a certificate of authority as outlined
under §7.9 of this chapter (relating to Certificate of Authority for Ca-
reer Schools and Colleges) and a new application for approval of a New
Workforce Program for Career Schools and Colleges for each degree
program it wishes to offer, as outlined under §7.9(h) of this chapter.
(e) Any modification of an approved associate degree program
that results from a change of ownership or control constitutes a program
revision. Requests for approval of program revisions shall conform to
the procedures and requirements contained in §7.9(o) of this chapter.
(f) If the ownership or control of a career school or college is
transferred within, among, or between different subsidiaries, branches,
divisions, or other components of a corporation and if said transfer in no
way diminishes the career school or college’s administrative capabil-
ity or educational program quality, the Commissioner may permit the
school to retain its certificate of authority during the transfer period.
In such cases, the career school or college shall fully comply with all
provisions outlined in this section.
§7.13. Revocation of Certificates of Nonexempt Institutions and
Agents.
(a) The Commissioner may revoke an institution’s certificate
of authority, including an alternative certificate of authority, to grant
degrees at any time if the Commissioner finds that:
(1) Any statement contained in an application for the cer-
tificate is untrue;
(2) The institution has failed to maintain the standards of
the Board, as described herein, on the basis of which the certificate
was granted;
(3) Advertising or representations made on behalf of the
institution is deceptive or misleading; or
(4) The institution has violated any provision of this chap-
ter.
(b) The Commissioner may revoke an agent’s certificate of
registration at any time if the Commissioner finds that:
(1) Any statement contained in the application is untrue;
(2) The institution represented has had its certificate of au-
thority revoked;
(3) The agent has made false, deceptive, or misleading
statements while attempting to solicit residents of this state as students;
(4) The agent has violated any provision of this chapter;
(5) Notice of revocation under subsection (a) and this sub-
section shall be provided to the certificate holder and shall contain in-
formation regarding the reasons for the revocation; or
(6) Notice of revocation under paragraph (1), (3), or (4) of
this subsection shall also be given to the institution that the agent rep-
resented or purported to represent. Immediately upon receipt of actual
knowledge of the agent’s violation, or upon receipt of the Commis-
sioner’s notice, whichever is earlier, the institution shall make every
effort to:
(A) divest the agent of the authority and of the apparent
authority to represent the institution;
(B) notify the media through which the agent made the
misrepresentations of the actual facts; and
(C) notify all students whose decision to enroll in the
institution was affected by the agent’s misrepresentation, of the actual
facts.
(7) A revocation made pursuant to this section shall be-
come final and binding unless, within forty-five (45) days of its receipt
of the notice of revocation, the institution or agent invokes the admin-
istrative remedies contained in Chapter 1, Subchapter B of this title
(relating to Dispute Resolution).
§7.14. Review and Use of Degrees from Institutions Not Eligible for
Certificates of Authority.
(a) A person holding a degree from an institution that is not
eligible to receive a certificate of authority may request a letter from
the Board confirming that the institution is not eligible for a certificate
of authority and providing the procedures for review and approval of
the degree for use in Texas. The Board shall send a copy of the letter
to the institution.
(b) Procedures for review and approval.
(1) An institution that confers a degree described in
§7.3(24)(B) or (C) of this chapter (relating to Definitions), may request
that the Board review and approve for use in Texas that degree, as
provided in those sections. The person or institution shall submit the
request on a form created by the Board.
(2) The Commissioner shall apply the standards provided
in §7.5 of this chapter (relating to Standards for Operations of an Insti-
tution) to determine if the degrees awarded by a person or institution
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are equivalent to degrees granted by a private postsecondary educa-
tional institution or other person holding a certificate of authority from
the Board.
(3) The Commissioner, or the Commissioner’s designated
representatives, and an ad hoc team of independent consultants, if the
Commissioner finds that such a team would provide a benefit to the
Board or to the institution, shall visit the institution and conduct an
on-site survey to evaluate the application for review and approval. The
visiting team shall be composed of people who have experience on the
faculties or staffs of accredited institutions and who possess knowledge
of accreditation standards.
(4) The Board shall charge the person or institution peti-
tioning for review and approval a fee equal to the application fee for
a certificate of authority or the actual cost of conducting the review,
including travel expenses and cost of consultant fees, whichever is
greater.
§7.15. Use of Fictitious, Fraudulent, or Substandard Degrees.
(a) The Board shall disseminate the following information
through the Board’s Internet website:
(1) the accreditation status or the status regarding autho-
rization or approval under this chapter, to the extent known by the
Board, of each exempt institution operating in the state, each postsec-
ondary educational institution or other person that is regulated under
§§7.7 - 7.12 of this chapter or for which a determination is made un-
der §7.12(c) of this chapter (relating to Occasional Courses, Changes
of Level of Instruction, Changes of Ownership, and other Substantive
Changes), and any institution offering fraudulent or substandard de-
grees, including:
(A) the name of each educational institution accredited,
authorized, or approved to offer or grant degrees in this state;
(B) the name of each educational institution whose de-
grees the Board has determined may not be legally used in this state;
(C) the name of each educational institution that the
Board has determined to be operating in this state in violation of this
chapter; and
(D) any other information considered by the Commis-
sioner to be useful to protect the public from fraudulent, substandard,
or fictitious degrees.
(2) the Board shall utilize such usual and customary
sources for determining the accreditation status of institutions, such
as: guides to international education; the Board’s knowledge of legal
actions taken against institutions, either by an agency of the state of
Texas or agencies of other states or nations; or civil actions against
institutions brought by governmental agencies or individuals.
(b) In determining the legitimacy of institutions headquartered
or operating outside of Texas, the Board may determine if the state or
nation in which the person or institution is headquartered, operates, or
holds legal authorization to operate has standards and practices that are
as rigorous as those of the Board’s. A determination that a particular
state or nation’s standards or practices are not appropriately rigorous
shall be sufficient reason to disapprove the use of the degrees of a per-
son or institution.
§7.16. Administrative Penalties and Injunctions.
(a) A person or institution may not:
(1) Grant, award, or offer to award a degree on behalf of a
nonexempt institution unless the institution has been issued a certificate
of authority, including an alternative certificate of authority, to grant the
degree by the Board;
(2) Represent that credits earned or granted by that person
or institution are applicable for credit toward a degree to be granted
by some other person or institution except under conditions and in a
manner specified under §7.7 of this chapter (relating to Certificate of
Authority) and approved by the Board, or represent that credits earned
or granted are collegiate in nature, including describing them as "col-
lege-level," or at the level of any protected academic term;
(3) Award or offer to award an honorary degree on behalf
of a private postsecondary institution subject to the provisions of the
chapter, unless the institution has been awarded a certificate of author-
ity to award such a degree, or solicits another person to seek or accept
an honorary degree and, further, unless the degree shall plainly state on
its face that it is honorary;
(4) Use a protected term in the official name or title of a
nonexempt private postsecondary institution or describe an institution
using any of these terms or a term having a similar meaning, except as
authorized by the Board, or solicit another person to seek a degree or
to earn a credit that is offered by an institution or establishment that is
using a term in violation of this section;
(5) Use a protected term in the official name or title of an
educational or training establishment or describe an institution using
any of these terms or a term having a similar meaning, or solicit another
person to seek a degree or to earn a credit that is offered by an institution
or establishment that is using a term in violation of this section;
(6) Act as an agent who solicits students for enrollment in a
private postsecondary institution subject to the provisions of the chap-
ter without a certificate of registration, if required by this chapter.
(7) Use or claim to hold a degree that the person knows is
a fraudulent or substandard degree or is a fictitious degree:
(A) in a written or oral advertisement or other promo-
tion of a business; or
(B) with the intent to:
(i) obtain employment;
(ii) obtain a license or certificate to practice a trade,
profession, or occupation;
(iii) obtain a promotion, compensation or other ben-
efit, or an increase in compensation or other benefit, in employment or
in the practice of a trade, profession, or occupation;
(iv) obtain admission to an educational program in
this state; or
(v) gain a position in government with authority
over another person, regardless of whether the actor receives compen-
sation for the position.
(b) Institutions Located on Federal Land in Texas. An institu-
tion that is operating on land in Texas over which the federal govern-
ment has exclusive jurisdiction shall limit the recruitment of students
and advertising of the institution or its programs or courses to the con-
fines of the federal land and to the military or civilian employees and
their dependents who work or live on that land. The institution shall
not enlist any agent, representative, or institution to recruit or to adver-
tise by any medium, the institution or its programs or courses except
on the federal land.
(c) A violation of this subsection may constitute a violation of
the Texas Penal Code, §32.52. An offense under subsection (a)(1) - (6)
of this section may be a Class A misdemeanor and an offense under
subsection (a)(7) of this section may be a Class B misdemeanor.
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(d) In the event any institution now or hereafter operating in
this state proposes to discontinue its operation, the chief administrative
officer, by whatever title designated, of said institution shall cause to
be filed with the Board the original or legible true copies of all such
academic records of said institution as may be specified by the Com-
missioner. Such records shall include, without limitation:
(1) such academic information as is customarily required
by colleges when considering students for transfer or advanced study;
and
(2) the academic records of each former student.
(e) In the event it appears to the Commissioner that any records
of an institution that is discontinuing its operations are in danger of
being destroyed, secreted, mislaid, or otherwise made unavailable to
the Board, the Commissioner may seek, on the Board’s behalf, court
authority to take possession of such records.
(f) The Board shall maintain or cause to be maintained a per-
manent file of such records coming into its possession.
(g) If a person or institution violates a provision of this chap-
ter, the Commissioner may assess an administrative penalty against the
person or institution as provided in this section.
(h) The Commissioner shall send written notice by certified
mail to the person or institution charged with the violation. The notice
shall state the facts on which the penalty is based, the amount of the
penalty assessed, and the right of the person or institution to request a
hearing.
(i) The Commissioner’s assessment shall become final and
binding unless, within forty-five (45) days of receipt of the notice
of assessment, the person or institution invokes the administrative
remedies contained in Chapter 1, Subchapter B of this title (relating
to Dispute Resolution).
(j) If the person or institution does not pay the amount of the
penalty within thirty (30) days of the date on which the assessment
becomes final, the Commissioner may refer the matter to the attorney
general for collection of the penalty, plus court costs and attorney fees.
(k) Any person or institution that is neither exempt nor the
holder of a certificate of authority, including an alternative certificate of
authority, to grant degrees, shall be assessed an administrative penalty
of not less than $1,000 or more than $5,000 for, either individually or
through an agent or representative:
(1) conferring or offering to confer a degree;
(2) awarding or offering to award credits purported to be
applicable toward a degree to be awarded by another person or institu-
tion (except under conditions and in a manner specified and approved
by the Board);
(3) representing that any credits offered are collegiate in
nature subject to the provisions of this chapter;
(4) each degree conferred without authority, and each per-
son enrolled in a course or courses at the institution whose decision to
enroll was influenced by the misrepresentations, constitutes a separate
offense.
(l) Any person or institution that violates subsection (a)(4) or
(5) of this section shall be assessed an administrative penalty of not less
than $1,000 or more than $3,000.
(m) Any agent who solicits students for enrollment in an insti-
tution subject to the provisions of the chapter without a certificate of
registration shall be assessed an administrative penalty of not less than
$500 or more than $1,000. Each student solicited without authority
constitutes a separate offense.
(n) Any operations which are found to be in violation of the
law shall be terminated.
(o) The Commissioner may report possible violations of this
chapter to the attorney general. The attorney general, after investiga-
tion and consultation with the Board, shall bring suit to enjoin further
violations.
(p) An action for an injunction under this section shall be
brought in a district court in Travis County.
(q) A person who violates this chapter or a rule adopted under
this chapter is liable for a civil penalty in addition to any injunctive
relief or any other remedy allowed by law. A civil penalty may not
exceed $1,000 a day for each violation.
(r) The attorney general, at the request of the Board, shall bring
a civil action to collect a civil penalty under this section.
(s) A person who violates this chapter commits a false, mis-
leading, or deceptive act or practice within the meaning of the Texas
Business & Commerce Code, §17.46.
(t) A public or private right or remedy under the Texas Busi-
ness & Commerce Code, §17, may be used to enforce this section.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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♦ ♦ ♦
CHAPTER 12. CAREER SCHOOLS AND
COLLEGES
The Texas Higher Education Coordinating Board proposes the
repeal of Chapter 12, §§12.1 - 12.3, 12.21 - 12.39, and 12.41 -
12.46, of Board rules concerning Career Schools and Colleges.
Specifically, this repeal will allow Board staff to combine provi-
sions of Chapter 12 into a new chapter that will improve the pro-
cesses Career Schools and Colleges follow in order to operate
in Texas.
Dr. Joseph H. Stafford, Assistant Commissioner for Academic
Affairs and Research, has determined that for each year of the
first five years the chapter is in effect, there will not be any fiscal
implications to state or local government as a result of enforcing
or administering the rules.
Dr. Stafford has also determined that for each year of the first five
years the chapter is in effect, the public benefit anticipated as a
result of administering the section will be a quicker, more effec-
tive, and more appropriate Board response to the requirements
and needs of institutions wishing to operate in Texas. Many of
those institutions are small businesses. There are no anticipated
economic costs to persons who are required to comply with the
section as proposed. There is no impact on local employment.
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Comments on the proposal may be submitted to Joseph
Stafford, Assistant Commissioner, Texas Higher Education
Coordinating Board, P.O. Box 12788, Austin, Texas 78711 or
Joe.Stafford@thecb.state.tx.us. Comments will be accepted
for 30 days following publication of the proposal in the Texas
Register. A public hearing will be held in the Boardroom of the
Coordinating Board offices Monday April 7, 2008, from 10 a.m.
to 12 noon. While oral comments will be permitted, such com-
ments must also be submitted in written form for consideration.
SUBCHAPTER A. PURPOSE, AUTHORITY,
AND DEFINITIONS
19 TAC §§12.1 - 12.3
(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of the
Texas Higher Education Coordinating Board or in the Texas Register
office, Room 245, James Earl Rudder Building, 1019 Brazos Street,
Austin.)
The repeal is proposed under the Texas Education Code, Chap-
ter 61, Subchapter G, and Texas Education Code Chapter 132,
which provides the Coordinating Board with the authority to reg-
ulate the awarding or offering of degrees, credit toward degrees,
and the use of certain terms.
The repeal affects implementation of Texas Education Code,
Subchapter G, §§61.301 - 61.319, Subchapter H, §§61.401 -
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SUBCHAPTER B. GENERAL PROVISIONS
19 TAC §§12.21 - 12.39
(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of the
Texas Higher Education Coordinating Board or in the Texas Register
office, Room 245, James Earl Rudder Building, 1019 Brazos Street,
Austin.)
The repeal is proposed under the Texas Education Code, Chap-
ter 61, Subchapter G, and Texas Education Code Chapter 132,
which provides the Coordinating Board with the authority to reg-
ulate the awarding or offering of degrees, credit toward degrees,
and the use of certain terms.
The repeal affects implementation of Texas Education Code,
Subchapter G, §§61.301 - 61.319, Subchapter H, §§61.401 -
61.405 and Texas Education Code Chapter 132.
§12.21. Degree Titles Authorized Under This Chapter.
§12.22. Fees.
§12.23. Exemption.
§12.24. Standards for Associate Degree-Granting Career Schools
and Colleges.
§12.25. Application for a Certificate of Authority.




§12.29. Texas Success Initiative.
§12.30. Concurrent Instruction.
§12.31. Credit for Prior Learning.
§12.32. Transfer of Credit.
§12.33. Graduation and Job Placement Rates.
§12.34. Change of Ownership or Control.
§12.35. Complaints.
§12.36. Legal Proceedings.
§12.37. Withdrawal or Suspension of a Certificate of Authority.
§12.38. Closure of a Career School or College.
§12.39. The Associate of Occupational Studies (AOS) Degree.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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SUBCHAPTER C. ASSOCIATE DEGREE
PROGRAMS
19 TAC §§12.41 - 12.46
(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of the
Texas Higher Education Coordinating Board or in the Texas Register
office, Room 245, James Earl Rudder Building, 1019 Brazos Street,
Austin.)
The repeal is proposed under the Texas Education Code, Chap-
ter 61, Subchapter G, and Texas Education Code Chapter 132,
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which provides the Coordinating Board with the authority to reg-
ulate the awarding or offering of degrees, credit toward degrees,
and the use of certain terms.
The repeal affects implementation of Texas Education Code,
Subchapter G, §§61.301 - 61.319, Subchapter H, §§61.401 -
61.405 and Texas Education Code Chapter 132.
§12.41. New Program Application.
§12.42. New Program Approval.
§12.43. Program Revision.
§12.44. Contract Instruction.
§12.45. Evaluation of Program Effectiveness.
§12.46. Appeals Procedure.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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PART 2. TEXAS EDUCATION AGENCY
CHAPTER 102. EDUCATIONAL PROGRAMS
SUBCHAPTER EE. COMMISSIONER’S
RULES CONCERNING PILOT PROGRAMS
19 TAC §102.1053
The Texas Education Agency (TEA) proposes new §102.1053,
concerning the mathematics instructional coaches pilot program.
The proposed new section replaces an earlier version that was
filed as proposed in the January 4, 2008, issue of the Texas Reg-
ister (33 TexReg 49), which has been withdrawn. Like the ear-
lier version, the proposed new rule would implement the require-
ments of the Texas Education Code (TEC), §21.4541, as added
by House Bill 2237, 80th Texas Legislature, which requires the
commissioner by rule to establish and implement a Mathemat-
ics Instructional Coaches Pilot Program, including approval of
service providers. The new proposal also addresses program
requirements for the awarding of grants for the Mathematics In-
structional Coaches Pilot Program.
Recognizing that too many students in Texas middle, junior high,
and high schools fail to meet state standards in the area of math-
ematics, the Texas Legislature provided legislation aimed at ad-
dressing this critical achievement issue. House Bill 2237, 80th
Texas Legislature, 2007, added the TEC §21.4541, establishing
a pilot program under which participating school districts receive
grants in order to contract with approved service providers for as-
sistance in developing the content knowledge and instructional
expertise of mathematics teachers at the middle school, junior
high school, or high school level. The legislation requires that
the commissioner establish the pilot program and adopt rules
for its implementation.
Proposed new 19 TAC Chapter 102, Subchapter EE, §102.1053,
would implement the TEC, §21.4541, by establishing the Mathe-
matics Instructional Coaches Pilot Program. The earlier version
being withdrawn addressed provisions specific to the identifica-
tion and approval of service providers. Subsequent to that pro-
posal, development of proposed provisions relating to school dis-
trict participation was completed. Accordingly, the new rule pro-
poses provisions that would define applicable words and terms
and establish requirements relating to school district participa-
tion in the pilot program, including eligibility and conditions of
operation. The proposal would also specify criteria and proce-
dures by which approved service providers will be identified and
approved to assist districts participating in the pilot program. Ap-
proved service providers must demonstrate significant past ef-
fectiveness in improving mathematics instruction in middle, ju-
nior high, and high schools serving a significant number of stu-
dents identified as being at risk of dropping out of school, as
described by the TEC, §29.081(d).
In addition to the entities described in the TEC, §21.4541(c), the
proposed new rule would specify that county departments of ed-
ucation and school districts are eligible to apply for approval as
service providers under this grant program and serve in that ca-
pacity. However, a school district designated as an approved
service provider may not be reimbursed with Mathematics In-
structional Coaches Pilot Program funds for providing coaching
services to teachers employed by the district.
Grantees and service providers participating in the Mathematics
Instructional Coaches Pilot Program would be required to ad-
here to all procedural, reporting, and evaluation requirements, as
determined by the commissioner and outlined in program guide-
lines and requirements. Participating districts could use informa-
tion already maintained locally to meet reporting requirements of
the pilot program.
Barbara Knaggs, associate commissioner for state initiatives,
has determined that for the first five-year period the new sec-
tion is in effect there will be no fiscal implications for state or
local government as a result of enforcing or administering the
new section. The proposal would establish in rule procedures
for implementation of the Mathematics Instructional Coaches Pi-
lot Program. The TEA was allocated $1,093,000 for each year
of fiscal years 2008 and 2009 to award grants to eligible school
districts.
Ms. Knaggs has determined that for each year of the first five
years the new section is in effect the public benefit anticipated
as a result of enforcing the new section would be the improved
preparation of Texas secondary teachers, which would translate
into increased learning and performance of students enrolled in
Texas secondary schools. There is no anticipated economic cost
to persons who are required to comply with the proposed new
section.
There is no projected economic impact to small businesses but
there may be economic impact to microbusinesses (businesses
with fewer than 20 employees) that choose to apply for approved
service provider status.
Economic Impact Statement. The proposed rule action could af-
fect between 1-100 microbusinesses. Economic impact would
be incurred if a microbusiness needed to hire additional employ-
ees in order to become an approved service provider. Microbusi-
nesses would be impacted more than small businesses; how-
ever, microbusinesses are not required to participate in the pilot
program. The proposed rule action would not affect any small
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businesses or microbusinesses that did not choose to apply for
approved service provider status. Nor would the proposal ad-
versely impact microbusinesses that would not need to hire ad-
ditional employees.
Regulatory Flexibility Analysis. The TEA assessed alternatives
to the proposed rule action that would diminish the impact on
microbusinesses; however, it is not possible to provide regu-
latory flexibility on this matter. One alternative could be to not
adopt the rule. This is not an option because establishment
of the standards is required by state law. Another alternative
considered was to exempt microbusinesses from the rule. This
is not an option because all service providers approved to as-
sist school districts with the objectives of the pilot program must
meet the same standards established by the commissioner. A
third alternative considered was to reduce compliance or report-
ing requirements for microbusinesses. This is not an option be-
cause there are no burdensome requirements to reduce. All ap-
proved service providers would be required to submit uniform
progress reports and basic program information for continued
participation. Therefore, the TEA has considered several alter-
native methods and that analysis resulted in no alternate options.
The public comment period on the proposal begins March 21,
2008, and ends April 20, 2008. Comments on the proposal may
be submitted to Cristina De La Fuente-Valadez, Policy Coordi-
nation Division, Texas Education Agency, 1701 North Congress
Avenue, Austin, Texas 78701, (512) 475-1497. Comments may
also be submitted electronically to rules@tea.state.tx.us or faxed
to (512) 463-0028. All requests for a public hearing on the pro-
posed new rule submitted under the Administrative Procedure
Act must be received by the commissioner of education not more
than 15 calendar days after notice of the proposal has been pub-
lished in the Texas Register on March 21, 2008.
The new section is proposed under the Texas Education Code,
§21.4541, which requires the commissioner by rule to establish
and implement a mathematics instructional coaches pilot pro-
gram, including the approval of service providers.
The new section implements the Texas Education Code,
§21.4541.
§102.1053. Mathematics Instructional Coaches Pilot Program.
(a) Definitions. The following words and terms, when used
in this section, shall have the following meanings, unless the context
clearly indicates otherwise.
(1) Approved service provider--An entity, as described in
subsection (c) of this section, that has been approved through a request
for qualifications (RFQ) process and designated by the commissioner
of education as qualified to deliver intensive mathematics coaching and
professional development to school districts approved to participate in
the Mathematics Instructional Coaches Pilot Program.
(2) Mathematics Instructional Coaches Pilot Program--A
pilot program established and implemented by the Texas Education
Agency (TEA) in accordance with the Texas Education Code (TEC),
§21.4541. Under the pilot program, participating school districts shall
receive grants to provide teachers who instruct students in mathematics
at the middle school, junior high school, or high school level with as-
sistance in developing content knowledge and instructional expertise.
Each participating school district must contract with an approved ser-
vice provider.
(3) School district--For the purposes of this section, the
definition of a school district includes an open-enrollment charter
school.
(4) Shared services arrangement (SSA)--A shared services
arrangement is an agreement between two or more school districts
and/or education service centers that provides services for entities in-
volved.
(b) Pilot program participation.
(1) Eligibility.
(A) Eligibility for participation in the Mathematics In-
structional Coaches Pilot Program will be determined annually by the
commissioner in accordance with the TEC, §21.4541, and eligibility
criteria outlined in the TEC, §39.358.
(B) Education service centers (ESCs) established under
the TEC, §8.001, are not eligible to apply for participation in the pilot
program as the fiscal agent for an SSA or as a member in an SSA.
(2) Application process.
(A) An eligible school district must apply through the
request for application (RFA) process to participate in the pilot program
and include a description of how grant funds will be allocated.
(B) An eligible school district submitting an RFA on
behalf of other school districts participating in an SSA must agree to
serve as the fiscal agent for the grant and will be held responsible for
all compliance and audit recoveries.
(C) Eligible applicants must meet all deadlines, require-
ments, and guidelines outlined in the RFA.
(3) Notification. The TEA will notify each applicant in
writing of its selection or non-selection for participation in the Mathe-
matics Instructional Coaches Pilot Program.
(4) Use of funds. The entire amount of a grant award must
be used for the Mathematics Instructional Coaches Pilot Program as
described in the RFA.
(5) Conditions of operation.
(A) Each successful applicant must operate a Mathe-
matics Instructional Coaches Pilot Program in accordance with require-
ments detailed in the TEC, §21.4541, and must:
(i) select an approved service provider, as described
in subsection (c) of this section, from the list provided by the TEA;
(ii) enter into a contractual relationship for mathe-
matics instructional coaching and professional development services
with the approved service provider; and
(iii) design and implement an action plan for the
Mathematics Instructional Coaches Pilot Program in collaboration
with the approved service provider.
(B) In addition, each successful applicant may enter
into an SSA limited to no more than ten eligible districts. A school
district may submit or be a member of an SSA for no more than one
grant application.
(6) Program evaluation. Each school district operating an
approved Mathematics Instructional Coaches Pilot Program must com-
ply with evaluation procedures established by the commissioner as de-
tailed in the RFA.
(7) Revocation for grantee.
(A) The commissioner may revoke grantee participa-
tion in the pilot program based on any of the following factors:
(i) noncompliance with requirements and assur-
ances outlined in the RFA and/or the provisions of this section;
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(ii) lack of program success as evidenced by
progress reports and program data;
(iii) failure to meet performance standards specified
in the RFA; or
(iv) failure to provide accurate, timely, and complete
information as required by the TEA to evaluate the effectiveness of the
pilot program.
(B) A decision by the commissioner to revoke autho-
rization of a grant award is final and may not be appealed.
(8) Sanctions. The commissioner may audit the use of
grant funds and impose sanctions on a school district for failure to
comply with this section as authorized by the TEC, Chapter 39, as
determined by the commissioner.
(9) Recovery of funds. As part of the sanctions described
in paragraph (8) of this subsection, the commissioner may recover grant
funds from any state provided funds.
(c) Approved service providers.
(1) Eligibility. The following entities that are TEA-certi-
fied continuing professional education providers are eligible to apply
for approved service provider status:
(A) academies and training centers established in con-
junction with a Texas Science, Technology, Engineering, and Mathe-
matics (T-STEM) center;
(B) regional education service centers;
(C) institutions of higher education;
(D) private organizations with significant experience
in providing mathematics instruction, as determined by the commis-
sioner;
(E) county departments of education; and
(F) school districts, under the following condition. A
school district’s statewide assessments in mathematics (summed across
all grade levels and for "All Students" only) must meet or exceed the
Recognized standard. The TEA will determine eligibility, using the
most current results, which can be found in the latest district Academic
Excellence Indicator System (AEIS) report.
(2) Identification and selection. In accordance with the
TEC, §21.4541(c) and (d), the TEA will identify and select approved
service providers through a RFQ process. Failure to adhere to estab-
lished RFQ requirements and assurances will result in non-selection
as a service provider.
(3) Notification. The TEA will notify each applicant in
writing of its selection or non-selection as an approved service provider.
(4) Condition of operation. A school district designated as
an approved service provider may not be reimbursed with Mathemat-
ics Instructional Coaches Pilot Program funds for providing coaching
services to teachers employed by the district.
(5) Renewal or revocation for service provider.
(A) Each approved service provider must submit a re-
newal application every two years in order to maintain eligibility to
participate in the Mathematics Instructional Coaches Pilot Program as
an approved service provider.
(B) The commissioner may deny renewal of or revoke
participation in the Mathematics Instructional Coaches Pilot Program
for a service provider based on any of the following factors:
(i) noncompliance with requirements and assur-
ances outlined in the RFQ and/or the provisions of this section and the
TEC, §21.4541;
(ii) lack of program success as evidenced by re-
quired progress reports and program data;
(iii) failure to meet performance standards specified
in the RFQ;
(iv) failure to provide accurate, timely, and complete
information as required by the TEA to evaluate the effectiveness of the
service provider and the pilot program; or
(v) refusal to serve participants in the Mathematics
Instructional Coaches Pilot Program.
(C) A decision by the commissioner to deny renewal or
revoke approval of a service provider is final and may not be appealed.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Office of the Secretary of State on March 10, 2008.
TRD-200801374
Cristina De La Fuente-Valadez
Director, Policy Coordination
Texas Education Agency
Earliest possible date of adoption: April 20, 2008
For further information, please call: (512) 475-1497
♦ ♦ ♦
TITLE 22. EXAMINING BOARDS
PART 15. TEXAS STATE BOARD OF
PHARMACY




22 TAC §281.63, §281.64
The Texas State Board of Pharmacy proposes amendments to
§281.63, concerning Considerations for Criminal Offenses and
§281.64, concerning Sanctions for Applicants with Criminal Of-
fenses. The amendments, if adopted, clarify that the crime of
driving while intoxicated is considered to be directly related to the
duties and responsibilities of licensees and registrants, and clar-
ify that the sanction guidelines apply to licensees and registrants
including applicants. In addition, the amendments, if adopted,
change the title of §281.64 from Sanctions for Applicants with
Criminal Offenses to Sanctions for Criminal Offenses.
Gay Dodson, R.Ph., Executive Director/Secretary, has deter-
mined that, for the first five-year period the amendments are in
effect, there will be no fiscal implications for state or local govern-
ment as a result of enforcing or administering the amendments.
Ms. Dodson has determined that, for each year of the first five-
year period the amendments will be in effect, the public benefit
anticipated as a result of enforcing the amendments will ensure
that individuals licensed or registered to work in a pharmacy are
qualified and ensure the public’s safety. There is no fiscal im-
33 TexReg 2454 March 21, 2008 Texas Register
pact for individuals, small or large businesses or to other entities
which are required to comply with the amendments as proposed.
Comments on the proposed amendments may be submitted to
Allison Benz, R.Ph., M.S., Director of Professional Services,
Texas State Board of Pharmacy, 333 Guadalupe Street, Suite
3-600, Austin, Texas 78701, FAX (512) 305-8082. Comments
must be received by 5:00 p.m., April 30, 2008.
The amendments are proposed under §551.002, and §554.051
of the Texas Pharmacy Act (Chapters 551 - 566 and 568 - 569,
Texas Occupations Code). The Board interprets §551.002 as
authorizing the agency to protect the public through the effective
control and regulation of the practice of pharmacy. The Board
interprets §554.051(a) as authorizing the agency to adopt rules
for the proper administration and enforcement of the Act.
The statutes affected by the amendments: Chapters 551 - 566
and 568 - 569, Texas Occupations Code.
§281.63. Considerations for Criminal Offenses.
(a) - (h) (No change.)
(i) The following crimes directly relate to duties and responsi-
bilities of board licensees or registrants. The commission of each indi-
cates an inability or a tendency for the person to be unable to perform
or to be unfit for licensure or registration, because violation of such
crimes indicates a lack of integrity and respect for one’s fellow human
being and the community at large. In addition, the direct relationship
to a license or registration is presumed when any crime occurs in con-
nection with the practice of pharmacy or the operation of a pharmacy.
The crimes are as follows:
(1) - (3) (No change.)
(4) a misdemeanor or felony offense under the Texas Penal
Code involving:
(A) - (P) (No change.)
(Q) driving while intoxicated;
(R) [(Q)] solicitation of professional employment under
the Penal Code §38.12(d) or Occupations Code, Chapter 102;
(S) [(R)] mail fraud; or
(T) [(S)] any criminal offense which requires the indi-
vidual to register with the Department of Public Safety as a sex offender
under Chapter 62, Code of Criminal Procedure.
(5) - (7) (No change.)
§281.64. Sanctions for [Applicants with] Criminal Offenses.
(a) The guidelines for disciplinary sanctions apply to criminal
convictions and to deferred adjudication community supervisions or
deferred dispositions, as authorized by the Act, [for applicants] for all
types of licensees and registrants including applicants for such licenses
and registrations [licenses and registrations] issued by the board. The
board considers criminal behavior to be highly relevant to an individ-
ual’s fitness to engage in pharmacy practice. The "date of disposition,"
when referring to the number of years used to calculate the application
of disciplinary sanctions, refers to the date a conviction, a deferred ad-
judication, or a deferred disposition is entered by the court. The use
of the term "currently on probation" is construed to refer to individuals
[applicants] currently serving community supervision or any other type
of probationary term imposed by an order of a court for a conviction,
deferred adjudication, or deferred disposition.
(b) (No change.)
(c) The board has determined that the nature and seriousness
of certain crimes outweigh other factors to be considered in §281.63(g)
and necessitate the disciplinary action listed below. The following




(A) Drug-related offenses, such as those listed in Chap-
ter 481 or 483, Health and Safety Code:
(i) Offenses involving manufacture, delivery, or
possession with intent to deliver, fraud, or theft of drugs:
(I) Currently on probation--denial or revocation;
(II) 0-5 years since date of disposition--denial or
revocation;
(III) 6-10 years since date of disposition--denial
or revocation;
(IV) 11-20 years since date of disposition--denial
or revocation;
(V) (No change.)
(ii) Offenses involving possession of drugs:
(I) Currently on probation--denial or revocation;
(II) - (V) (No change.)
(B) Offenses involving sexual contact or violent acts, or
offenses considered to be felonies of the first degree under the Texas
Penal Code:
(i) Currently on probation--denial or revocation;
(ii) 0-5 years since date of disposition--denial or re-
vocation;
(iii) 6-10 years since date of disposition--denial or
revocation;
(iv) - (v) (No change.)
(C) Other felony offenses:
(i) Currently on probation--denial or revocation;
(ii) - (iv) (No change.)
(3) Misdemeanor offenses:
(A) Drug-related offenses, such as those listed in Chap-
ter 481 or 483, Health and Safety Code:
(i) Offenses involving manufacture, delivery, or
possession with intent to deliver, fraud, or theft of drugs:
(I) Currently on probation--denial or revocation;
(II) - (III) (No change.)
(ii) (No change.)
(B) (No change.)
(C) Other misdemeanor offenses involving moral turpi-
tude: 0-5 years since date of disposition--reprimand.
[(i) 0-5 years since date of disposition--2 years pro-
bation;]
[(ii) 6-10 years since date of disposition--repri-
mand;]
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(d) When an individual [applicant] has multiple criminal of-
fenses or other violations, the board shall consider imposing additional
more severe types of disciplinary sanctions, as deemed necessary.
(e) An individual [applicant] who suffers from an impairment
as described by §565.001(a)(4) or (7) or §568.003(a)(5), may provide
mitigating information including treatment, counseling, and monitor-
ing in order to mitigate the sanctions imposed.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.




Texas State Board of Pharmacy
Earliest possible date of adoption: April 20, 2008
For further information, please call: (512) 305-8028
♦ ♦ ♦
CHAPTER 283. LICENSING REQUIREMENTS
FOR PHARMACISTS
22 TAC §§283.1, 283.2, 283.4 - 283.6
The Texas State Board of Pharmacy proposes amendments
to §283.1, concerning Purpose, §283.2, concerning Defini-
tions, §283.4, concerning Internship Requirements, §283.5,
concerning Pharmacist-Intern Duties, and §283.6, concerning
Preceptor Requirements. The amendments, if adopted, im-
plement recommendations from the Task Force on Internship
Requirements. The amendments, if adopted, update definitions
and add a new definition for an intern-trainee; update the goals
and objectives to be consistent with new guidelines set forth
by the Accreditation Council for Pharmacy Education; outline
the requirements for individuals applying to the Board as an
intern-trainee; authorize the executive director to extend the
terms of an extended internship if the administration of the
NAPLEX and/or Texas Jurisprudence Examinations is delayed;
clarify the duties that may be performed by an intern-trainee
working under a pharmacist preceptor serving as an instructor
for a Texas college/school-based internship program; define
the ratios of preceptors to pharmacist-interns; and rename
§283.6 to Preceptor Requirements and Ratio of Preceptors of
Pharmacist-Interns.
Gay Dodson, R.Ph., Executive Director/Secretary, has deter-
mined that, for the first five-year period the amendments are in
effect, there will be no fiscal implications for state or local govern-
ment as a result of enforcing or administering the amendments.
Ms. Dodson has determined that, for each year of the first five-
year period the amendments will be in effect, the public bene-
fit anticipated as a result of enforcing the amendments will en-
sure that individuals registered with the Board as pharmacist-in-
terns are properly supervised and are qualified to work in a phar-
macy. There is no fiscal impact for individuals, small or large
businesses or to other entities which are required to comply with
the amendments as proposed.
Comments on the proposed amendments may be submitted to
Allison Benz, R.Ph., M.S., Director of Professional Services,
Texas State Board of Pharmacy, 333 Guadalupe Street, Suite
3-600, Austin, Texas 78701, FAX (512) 305-8082. Comments
must be received by 5 p.m., April 30, 2008.
The amendments are proposed under §551.002, and §554.051
of the Texas Pharmacy Act (Chapters 551 - 566 and 568 - 569,
Texas Occupations Code). The Board interprets §551.002 as
authorizing the agency to protect the public through the effective
control and regulation of the practice of pharmacy. The Board
interprets §554.051(a) as authorizing the agency to adopt rules
for the proper administration and enforcement of the Act.
The statutes affected by the amendments: Chapters 551 - 566
and 568 - 569, Texas Occupations Code.
§283.1. Purpose.
The purpose of this chapter is to provide a comprehensive, coherent
regulatory scheme for the licensing of individuals [those] wishing to
engage in the practice of pharmacy in this state. The provisions of this
chapter govern in conjunction with the Texas Pharmacy Act (Chapters
551 - 566, and 568 - 569, Occupations Code, as amended) the method
for the issuance of a certificate to act as a pharmacist in Texas. This
chapter also provides a framework for any board-approved internship
program.
§283.2. Definitions.
The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicates otherwise.
(1) ACPE--Accreditation Council for Pharmacy Educa-
tion. [The American Council on Pharmaceutical Education.]
(2) - (7) (No change.)
(8) Direct supervision--A pharmacist preceptor or health-
care professional preceptor is physically present and on-site at the li-
censed location of the pharmacy where the pharmacist-intern is per-
forming pharmacist-intern duties.
(9) [(8)] Extended-intern--An intern, registered with the
board, who has:
(A) applied to the board for licensure by examination
and has successfully passed the NAPLEX and Texas Pharmacy Ju-
risprudence Examination but lacks the required number of hours of in-
ternship for licensure; or
(B) applied to the board to take the NAPLEX and Texas
Jurisprudence Examinations within three calendar months after gradu-
ation and has either:
(i) graduated and received a professional degree
from a college/school of pharmacy the professional degree program of
which has been accredited by ACPE and approved by the board; or
(ii) completed all of the requirements for graduation
and for receipt of a professional degree from a college/school of phar-
macy the professional degree program of which has been accredited by
ACPE and approved by the board; or
(C) applied to the board to take the NAPLEX and Texas
Jurisprudence Examinations within three calendar months after obtain-
ing full certification from the Foreign Pharmacy Graduate Equivalency
Commission; or
(D) applied to the Board for re-issuance of a pharmacist
license which has been expired for more than two years but less than ten
years and has successfully passed the Texas Pharmacy Jurisprudence
examination, but lacks the required number of hours of internship or
continuing education required for licensure; or
(E) been ordered by the Board to complete an intern-
ship.
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(10) [(9)] Foreign pharmacy graduate--A pharmacist
whose [undergraduate] pharmacy degree was conferred by a pharmacy
school whose professional degree program has not been accredited
by ACPE and approved by the board. [outside the United States by a
pharmacy school listed in the World Directory of Schools of Pharmacy
published by the World Health Organization. The United States, as
used here, includes the 50 states, the District of Columbia, and Puerto
Rico.]
(11) [(10)] FPGEC--The Foreign Pharmacy Graduate
Equivalency Commission.
(12) [(11)] FPGEE--The Foreign Pharmacy Graduate
Equivalency Examination, given by FPGEC.
(13) [(12)] Healthcare Professional--An individual li-
censed as:
(A) a physician in Texas or another state; or
(B) a pharmacist in a state other than Texas but not li-
censed in Texas. [in another state but who is not licensed in Texas.]
(14) [(13)] Healthcare Professional Preceptor--A
healthcare professional serving as an instructor for a Texas col-
lege/school-based internship program who is recognized by a Texas
college/school of pharmacy to supervise and be responsible for the
activities and functions of a student-intern or intern-trainee [pharma-
cist-intern] in the internship program.
(15) Intern-trainee--A pharmacist intern, registered with
the board, who is enrolled in the first year of the professional sequence
of a Texas college/school of pharmacy and who may only work in a
site assigned by a Texas college/school of pharmacy.
(16) [(14)] Internship--A practical experience program that
is approved by the board.
(17) [(15)] MPJE--Multistate Pharmacy Jurisprudence Ex-
amination.
(18) [(16)] NABP--The National Association of Boards of
Pharmacy.
(19) [(17)] NAPLEX--The North American Pharmacy Li-
censing Examination, or its predecessor, the National Association of
Boards of Pharmacy Licensing Examination.
(20) [(18)] Pharm D--A doctorate in pharmacy.
(21) [(19)] Pharmaceutical care--The provision of drug
therapy and other pharmaceutical services defined in the rules of the
board and intended to assist in the cure or prevention of a disease,
elimination or reduction of a patient’s symptoms, or arresting or
slowing of a disease process.
(22) [(20)] Pharmacist-intern--An intern-trainee, a student-
intern, or an extended-intern who is participating in a board approved
internship program. [An undergraduate student enrolled in the profes-
sional sequence of a college of pharmacy who has successfully com-
pleted the first professional year and a minimum of 30 credit hours of
work towards a professional degree in pharmacy and is participating in
a board-approved internship program or an extended-intern participat-
ing in a board-approved internship program.]
(23) [(21)] Pharmacist Preceptor--A pharmacist licensed in
Texas to practice pharmacy who meets the requirements under board
rules and is recognized by the board to supervise and be responsible for
the activities and functions of a pharmacist-intern in an [the] internship
program.
(24) Preceptor--A pharmacist preceptor or a healthcare
professional preceptor.
(25) [(22)] Professional degree--A baccalaureate in phar-
macy (BS) or a doctorate [doctor] of pharmacy (Pharm D) degree.
(26) [(23)] State--One of the 50 United States of America,
the District of Columbia, and Puerto Rico.
(27) [(24)] Student-intern--A pharmacist-intern, registered
with the board who is enrolled in the professional sequence of a col-
lege/school of pharmacy, [and] has completed the first professional
year and obtained a minimum of 30 credit hours of work towards a pro-
fessional degree in pharmacy, and is participating in a board-approved
internship program.
(28) [(25)] Texas Pharmacy Jurisprudence Exam or Texas
Drug and Pharmacy Jurisprudence Examination--A licensing exam
developed or approved by the Board which evaluates an applicant’s
knowledge of the drug and pharmacy requirements to practice phar-
macy legally in the state of Texas.
§283.4. Internship Requirements.
(a) Goals and competency objectives of internship.
(1) The goal of internship is for the pharmacist-intern to
attain the knowledge, skills, and abilities to safely, efficiently, and ef-
fectively provide pharmacist-delivered patient care to a diverse patient
population [pharmaceutical care to individual patients] and practice
pharmacy under the laws and regulations of the State of Texas.
(2) The following competency objectives are necessary to
accomplish the goal of internship in paragraph (1) of this subsection.
(A) Provides drug products. The pharmacist-intern
shall demonstrate [acquire] competence in determining the appropri-
ateness of prescription drug orders and medication orders; evaluating
and selecting products; and assuring the accuracy of the product/pre-
scription dispensing process.
(B) Communicates with patients and/or patients’ agents
[their care givers] about prescription drugs. The pharmacist-intern
shall demonstrate [acquire] competence in interviewing and counsel-
ing patients, and/or the patients’ agents [their care givers], on drug us-
age, dosage, packaging, routes of administration, intended drug use,
and storage; discussing drug cautions, adverse [side] effects, and pa-
tient conditions; explaining policies on fees and services; relating to
patients in a professional manner; and interacting to confirm patient
understanding.
(C) Communicates with patients and/or patients’ agents
[their care givers] about nonprescription products, devices, dietary sup-
plements, diet, nutrition, traditional nondrug therapies, complementary
and alternative therapies, and diagnostic aids. The pharmacist-intern
shall demonstrate [acquire] competence in interviewing and counsel-
ing patients and/or patients’ agents [their care givers] on conditions,
[and] intended drug use, and adverse effects; assisting in and recom-
mending drug selection; triaging and assessing the need for treatment
or referral, including referral for a patient seeking pharmacist-guided
self-care; [referring patients to other health professionals;] providing
information on medical/surgical [and home health-care] devices and
home diagnostic products; and providing poison control treatment in-
formation and referral.
(D) Communicates with healthcare [health] profession-
als and patients and/or patients’ agents. [the public.] The pharma-
cist-intern shall demonstrate [acquire] competence in obtaining and
providing accurate and concise information in a professional manner
and using appropriate oral, written, and nonverbal language.
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(E) Practices as a member of the patient’s interdiscipli-
nary healthcare team. [Collaborates with physicians, other health-care
professionals, patients and/or their care givers to develop a therapeutic
plan which will include monitoring and evaluating drug therapy.] The
pharmacist-intern shall demonstrate [acquire] competence in collabo-
rating with physicians, other healthcare professionals, patients, and/or
patients’ agents [their care givers] to formulate a therapeutic plan. The
pharmacist-intern shall demonstrate [acquire] competence in establish-
ing and interpreting data-bases, identifying drug-related problems and
recommending appropriate pharmacotherapy specific to patient needs,
monitoring and evaluating patient outcomes, and devising follow-up
plans.
(F) Maintains professional-ethical standards. The phar-
macist-intern is required to comply with laws and regulations pertain-
ing to pharmacy practice; [to learn] to apply [good] professional judg-
ment; to exhibit reliability and credibility in dealing with others; to deal
professionally and ethically with colleagues and patients; to demon-
strate sensitivity and empathy for patients/care givers; and to maintain
confidentiality.
(G) Compounds. The pharmacist-intern shall demon-
strate [acquire] competence in using acceptable professional proce-
dures; selecting appropriate equipment and containers; appropriately
preparing compounded non-sterile and sterile preparations; [dosage
forms;] and documenting calculations and procedures. Pharmacist-in-
terns engaged in compounding non-sterile preparations shall meet the
training requirements for pharmacists specified in §291.131 of this title
(relating to Pharmacies Compounding Non-sterile Preparations). Phar-
macist-interns engaged in compounding sterile preparations shall meet
the training requirements for pharmacists specified in §291.133 of this
title (relating to Pharmacies Compounding Sterile Preparations).
(H) Retrieves and evaluates drug information. The
pharmacist-intern shall demonstrate [acquire] competence in retriev-
ing, evaluating, managing, and using the best available clinical and
scientific publications for answering a drug-related request in a timely
fashion and assessing, evaluating, and applying evidence based infor-
mation to promote optimal health care. The pharmacist-intern shall
perform investigations on relevant topics in order to promote inquiry
and problem-solving with dissemination of findings to the healthcare
community and/or the public. [selecting best available resources for
answering a drug-related request in a timely fashion and in interpreting
the information obtained and judging its relevance.]
(I) Manages general pharmacy operations. The phar-
macist-intern shall develop a general understanding of planning, per-
sonnel and fiscal management, leadership skills, and policy develop-
ment. [and policy-making.] The pharmacist-intern shall have an un-
derstanding of drug security, storage and control procedures and the
regulatory requirements associated with these procedures, and main-
taining quality assurance and performance improvement. The pharma-
cist-intern shall observe [learn to notice] and document discrepancies
and irregularities, keep accurate records and document actions. The
pharmacist-intern shall attend meetings requiring pharmacy represen-
tation.
(J) Participates in public health, community service or
professional activities. [Understands the necessity of participating in
public health and professional activities.] The pharmacist-intern shall
develop basic knowledge and skills needed to become an effective
healthcare [health] educator and a responsible participant in civic and
professional organizations. [active participant in public health pro-
grams and professional organizations.]
(K) Demonstrates scientific inquiry. The pharmacist-
intern shall develop skills to expand and/or refine knowledge in the
areas of pharmaceutical and medical sciences or pharmaceutical ser-
vices. This may include data analysis of scientific, clinical, sociologi-
cal, and/or economic impacts of pharmaceuticals (including investiga-
tional drugs), pharmaceutical care, and patient behaviors, with dissem-
ination of findings to the scientific community and/or the public.
[(K) Conducts research. The pharmacist-intern may de-
velop research skills to expand and/or refine knowledge in the areas of
pharmaceutical sciences or pharmaceutical services. This includes data
collection and analysis of scientific, clinical, sociological, and/or eco-
nomic impacts of pharmaceuticals (including investigational drugs),
pharmaceutical care, and patient behaviors, with dissemination of find-
ings to the scientific community and the public.]
(b) Hours requirement.
(1) The board requires 1,500 hours of internship for licen-
sure. These hours may be obtained through one or [of] more of the
following methods:
(A) - (C) (No change.)
(2) - (3) (No change.)
(c) College-/School-Based [Student] Internship Programs.
(1) Internship experience acquired by student-interns.
(A) An individual may be designated a student-intern
provided he/she meets all of the following requirements:
(i) has made application to the board;
(ii) is enrolled in the professional sequence of a col-
lege/school of pharmacy whose professional degree program has been
accredited by ACPE and approved by the board;
(iii) has successfully completed the first profes-
sional year and obtained a minimum of 30 credit hours of work
towards a professional degree in pharmacy; and
(iv) has met all requirements necessary in order for
the board to access the criminal history records information, including
submitting fingerprint information and being responsible for all asso-
ciated costs.
(B) The terms of the student internship shall be as fol-
lows.
(i) The student internship shall be gained concurrent
with college attendance, which may include:
(I) partial semester breaks such as spring breaks;
(II) between semester breaks; and
(III) whole semester breaks provided the stu-
dent-intern attended the college/school in the immediate preceding
semester and is scheduled with the college/school to attend in the
immediate subsequent semester.
(ii) The student internship shall obtained in pharma-
cies licensed by the board, federal government pharmacies, or in a
board-approved program.
(iii) The student internship shall be in the presence
of and under the supervision of a healthcare professional preceptor or
a pharmacist preceptor.
(C) None of the internship hours acquired outside of a
school-based program may be substituted for any of the hours required
in a Texas college/school of pharmacy internship program.
(2) Expiration date for student-intern designation.
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(A) The student-internship expires:
(i) if the student-intern voluntarily or involuntar-
ily ceases enrollment, including suspension, in a college/school of
pharmacy whose professional degree program has been accredited by
ACPE and approved by the board;
(ii) the student-intern fails the NAPLEX and/or
Texas Jurisprudence Examinations specified in this section; or
(iii) the student-intern fails to take the NAPLEX
and/or Texas Jurisprudence Examinations within three calendar
months after graduation.
(B) The executive director of the board, in his/her dis-
cretion may extend the term of the student internship if administration
of the NAPLEX or Texas Jurisprudence Examinations is suspended or
delayed.
(3) [(1)] Texas colleges/schools of pharmacy internship
programs.
(A) The board shall review for approval Texas
colleges/schools of pharmacy internship programs [on or before
September 1] of each fiscal year. The purpose of the board review will
be to determine if such internship programs demonstrate that the com-
petency objectives listed in subsection (a) of this section are [capable
of] being met by each student-intern completing the internship. The
board reserves the right to set conditions relating to the approval of
such programs.
(B) The Texas colleges/schools of pharmacy shall de-
termine [through examinations] that each student-intern completing the
college/school internship program demonstrates through assessment
[meets] the competency objectives listed in subsection (a) of this sec-
tion.
(C) Internship experience shall be gained under a pre-
ceptor. [:]
[(i) a pharmacist licensed by the board and approved
as a preceptor by the board;]
[(ii) a pharmacist licensed in a state other than Texas
when working in a federal facility and serving as an instructor for a
Texas college-based internship program; or]
[(iii) a healthcare professional preceptor.]
(D) All internship experience shall be approved by the
board and shall occur in sites and under conditions which teach one
or more of the competency objectives listed in subsection (a) of this
section.
(E) Prior to taking the licensure examination any appli-
cant participating in a Texas college/school-based internship shall com-
plete the requirements of such internship.
(F) Intern-trainees and student-interns [Pharmacist-in-
terns] completing a board-approved Texas college/school-based struc-
tured internship shall be credited the number of hours actually obtained
and reported by the college. [will be awarded 1,500 hours of internship
experience, or the number of hours actually obtained if greater than
1,500.] No credit shall be awarded for didactic experience.
(G) No more than 600 [300] hours of the required 1,500
hours may be obtained under a healthcare professional preceptor ex-
cept when a pharmacist-intern is working in a federal government phar-
macy. [preceptor that is a healthcare professional].
(H) Individuals enrolled in the professional sequence of
a Texas college/school of pharmacy whose professional degree pro-
gram has been accredited by ACPE and approved by the board may be
designated as a intern-trainee provided he/she meets all of the follow-
ing requirements:
(i) has made application to the board;
(ii) is enrolled in the professional sequence of a col-
lege/school of pharmacy whose professional degree program has been
accredited by ACPE and approved by the board; and
(iii) has met all requirements necessary in order for
the board to access the criminal history records information, including
submitting fingerprint information and being responsible for all asso-
ciated costs. Such internship shall remain in effect during the time the
intern-trainee is enrolled in the first year of the professional sequence
and shall expire upon completion of the first year of the professional
sequence or upon separation from the professional sequence.
[(2) Internship experience acquired by student-interns not
in a Texas College of Pharmacy Internship Program].
[(A) A person may be designated a student-intern pro-
vided he/she meets all of the following requirements:]
[(i) has made application to the board;]
[(ii) is enrolled in the professional sequence of a col-
lege of pharmacy whose professional degree program has been accred-
ited by ACPE and approved by the board;]
[(iii) has successfully completed the first profes-
sional year and a minimum of 30 credit hours of work towards a
professional degree in pharmacy; and]
[(iv) has met all requirements necessary in order for
the Board to access the criminal history records information, including
submitting fingerprint information and being responsible for all asso-
ciated costs.]
[(B) The terms of the student internship shall be as fol-
lows.]
[(i) The internship shall be gained concurrent with
college attendance, which may include:]
[(I) partial semester breaks such as spring
breaks;]
[(II) between semesters; and]
[(III) whole semester breaks provided the stu-
dent-intern attended the college in the immediate preceding semester
and is scheduled with the college to attend in the immediate subsequent
semester.]
[(ii) The student internship shall be board-approved
and gained in a pharmacy licensed by the board, or a federal govern-
ment pharmacy participating in a board-approved internship program.]
[(iii) The student internship shall be in the presence
of and under the direct supervision of a board-approved preceptor who
is licensed by the board.]
[(C) None of the internship hours acquired may be sub-
stituted for any of the hours required in the Texas college of pharmacy
internship program.]
[(3) Expiration date for student-intern designation. The
student-internship remains in effect until the earlier of the following
occurs:]
[(A) the student-intern voluntarily or involuntarily
ceases enrollment in a college of pharmacy whose professional degree
program has been accredited by ACPE and approved by the board;]
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[(B) the failure of the student-intern to take the
NAPLEX and Texas Jurisprudence Examinations within three calen-
dar months after graduation;]
[(C) upon receipt of the results of the NAPLEX and
Texas Jurisprudence Examinations specified in this section.]
(d) Extended-internship program.
(1) A person may be designated an extended-intern pro-
vided he/she has made application to the board and met one of the fol-
lowing requirements:
(A) passed NAPLEX and the Texas Pharmacy Jurispru-
dence Examination but lacks the required number of internship hours
for licensure;
(B) applied to the board to take the NAPLEX and Texas
Jurisprudence Examinations within three calendar months after gradu-
ation and has:
(i) graduated and received a professional degree
from a college/school of pharmacy the professional degree program of
which has been accredited by ACPE and approved by the board; or
(ii) completed all of the requirements for graduation
and receipt of a professional degree from a college/school of pharmacy
the professional degree program of which has been accredited by ACPE
and approved by the board; or
(C) - (E) (No change.)
(2) (No change.)
(3) The terms of the extended-internship shall be as fol-
lows.
(A) (No change.)
(B) The extended-internship shall be in the presence of
and under the direct supervision of a pharmacist preceptor. [board-
approved preceptor who is licensed by the board.]
(4) The extended internship remains in effect for two years.
However, the internship expires immediately upon [until the earlier of
the following occurs]:
(A) the failure of the extended-intern to take the
NAPLEX and Texas Jurisprudence Examinations within three calendar
months after graduation or Foreign Pharmacy Graduate Equivalency
Commission (FPGEC) certification; or
(B) the failure of the extended-intern to pass the
NAPLEX and Texas Jurisprudence Examinations specified in this
section. [; or]
[(C) the failure of the extended-intern to complete the
requirements for licensure within two years after passing the required
examination(s).]
(5) The executive director of the board, in his/her discretion
may extend the term of the extended internship if administration of the
NAPLEX and/or Texas Jurisprudence Examinations is suspended or
delayed.
(6) [(5)] An applicant for licensure who has completed less
than 500 hours of internship at the time of application shall complete
the remainder of the 1,500 hours of internship and have the preceptor
certify that the applicant has met the objectives listed in subsection (a)
of this section.
(e) Pharmacist-intern identification.
(1) The board shall provide the pharmacist-intern written
documentation of [his or her] designation as a pharmacist-intern. This
written documentation serves as identification and authorization to per-
form the duties of a pharmacist-intern as described in §283.5 of this title
(relating to Pharmacist-Intern Duties).
(2) - (3) (No change.)
(f) (No change.)
§283.5. Pharmacist-Intern Duties.
(a) A student-intern or an extended-intern [pharmacist-intern]
participating in a board-approved internship program may perform any
duty of a pharmacist provided the duties are delegated by and [he or she
is] under the supervision of:
(1) - (2) (No change.)
(b) A pharmacist preceptor serving as an instructor for a Texas
college/school-based internship program, may delegate the following
duties to an intern-trainee working in a site assigned by a Texas col-
lege/school of pharmacy board approved program provided the intern-
trainee is under the direct supervision of the pharmacist preceptor:
(1) initiating and receiving refill authorization requests;
(2) entering prescription data into a data processing sys-
tem;
(3) taking a stock bottle from the shelf for a prescription;
(4) preparing and packaging prescription drug orders (i.e.,
counting tablets/capsules, measuring liquids, and placing them in the
prescription container);
(5) affixing prescription labels and auxiliary labels to the
prescription container;
(6) reconstituting medication;
(7) prepackaging and labeling prepackaged drugs;
(8) loading bulk unlabeled drugs into an automated dis-
pensing system provided a pharmacist verifies that the system is prop-
erly loaded prior to use;
(9) bulk compounding;
(10) compounding non-sterile preparations provided the
intern-trainee has completed the training required for pharmacists in
§291.131 of this title (relating to Pharmacist Compounding Non-sterile
Preparations);
(11) compounding sterile preparations provided the intern-
trainee has completed the training required for pharmacists in §291.133
of this title (relating to Pharmacies Compounding Sterile Preparations);
and
(12) administering immunizations provided the in-
tern-trainee has completed the training required for pharmacists in
§295.15 of this title (relating to Administration of Immunizations or
Vaccinations by a Pharmacist under Written Protocol of a Physician).
[(b) When working in a Texas college of pharmacy internship
program, supervision of a pharmacist-intern shall be:]
[(1) direct supervision when the pharmacist-intern is en-
gaged in functions associated with the preparation and delivery of pre-
scription or medication drug orders; and]
[(2) general supervision when the pharmacist-intern is en-
gaged in functions not associated with the preparation and delivery of
prescription or medication drug orders.]
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(c) When not under the supervision of a pharmacist preceptor
[preceptor pharmacist], a pharmacist-intern may function as a phar-
macy technician and perform all of the duties of a [registered] phar-
macy technician without registering as a pharmacy technician provided
the pharmacist-intern:
(1) - (3) (No change.)
(4) has completed the training required for pharmacists in
§291.133 of this title (relating to Pharmacies Compounding Sterile
Preparations); and [has completed a pharmacist training program in the
preparation of sterile pharmaceuticals if the pharmacist-intern is com-
pounding sterile pharmaceuticals; and]
(5) (No change.)
(d) A pharmacist-intern may not:
(1) - (2) (No change.)
(3) independently supervise pharmacy technicians or phar-
macy technician trainees.
§283.6. Preceptor Requirements and Ratio of Preceptors to Pharma-
cist-Interns.
(a) Preceptor requirements.
(1) [(a)] Preceptors shall be:
(A) [(1)] a pharmacist whose license to practice phar-
macy in Texas is current and not on inactive status with the board; or
[(2) a pharmacist licensed in a state other than Texas when
working in a federal facility and serving as an instructor for a Texas
college-based internship program; or]
(B) [(3)] a healthcare professional preceptor. [who is
recognized by a Texas college of pharmacy.]
(2) [(b)] A pharmacist preceptor shall publicly display the
pharmacist preceptor certificate with his/her license to practice phar-
macy and the license renewal certificate.
(3) [(c)] To be recognized as a pharmacist preceptor, a phar-
macist must:
(A) [(1)] have at least:
(i) [(A)] one year of experience as a licensed phar-
macist in the type of internship practice setting; or
(ii) [(B)] six months of residency training if the
pharmacy resident is in a program accredited by the American Society
of Health-System Pharmacists;
(B) [(2)] have completed:
(i) [(A)] for initial certification, three hours of phar-
macist preceptor training provided by an ACPE approved provider
within the previous two years. Such training shall be:
(I) [(i)] developed by a Texas college/school of
pharmacy; or
(II) [(ii)] approved by:
(-a-) [(I)] a committee comprised of the Texas
colleges/schools of pharmacy; or
(-b-) [(II)] the board; or
(ii) [(B)] to continue certification, three hours of
pharmacist preceptor training provided by an ACPE approved provider
within the [preceptor] pharmacist’s current license renewal period.
Such training shall be:
(I) [(i)] developed by a Texas college/school of
pharmacy; or
(II) [(ii)] approved by:
(-a-) [(I)] a committee comprised of the Texas
colleges/schools of pharmacy; or
(-b-) [(II)] the board; and
(C) [(3)] meet the requirements of subsection (c) [(e)]
of this section.
(b) Ratio of preceptors to pharmacist-interns.
(1) A preceptor may supervise only one pharmacist-intern
at any given time (1:1 ratio) except as provided in paragraph (2) of this
subsection.
(2) The following is applicable to Texas college/school of
pharmacy internship program only.
(A) Supervision of a pharmacist-intern shall be;
(i) direct supervision when the student-intern or in-
tern-trainee is engaged in functions associated with the preparation and
delivery of prescription or medication drug orders; and
(ii) general supervision when the student-intern or
intern-trainee is engaged in functions not associated with the prepara-
tion and delivery of prescription or medication drug orders.
(B) There is no ratio requirement for preceptors su-
pervising intern-trainees and student-interns as a part of a Texas
college/school of pharmacy when the intern-trainees and student-in-
terns are not engaging in dispensing activities, patient counseling, or
any activities requiring independent judgement.
(C) A preceptor for a Texas college/school of pharmacy
internship program may supervise one intern-trainee and one student-
intern at any given time.
(D) Texas college/schools of pharmacy may request a
different preceptor to pharmacist-intern ratio during the board’s annual
review and approval of their college/school based, structured internship
program. Any such ratio shall apply only to the internship experience
acquired as a part of the college/school based, structured internship
program.
(E) In an emergency caused by a natural or manmade
disaster or any other exceptional situation that causes an extraordinary
demand for preceptors, the executive director of the board, in his/her
discretion, may allow a preceptor in a Texas college/school of phar-
macy internship program to supervise up to two interns. The execu-
tive director shall notify the Texas colleges/schools of pharmacy of the
length of time a preceptor may supervise up to two interns.
[(d) A preceptor may supervise only one pharmacist-intern at
any given time. Texas Colleges of Pharmacy may request a different
preceptor to pharmacist-intern ratio during the board’s annual review
and approval of their college based, structured internship program.
Any such ratio shall apply only to the internship experience acquired as
a part of the college based, structured internship program. In an emer-
gency caused by a natural or manmade disaster or any other exceptional
situation that causes an extraordinary demand for preceptors, the exec-
utive director of the board, in his/her discretion, may allow a preceptor
in a Texas College of Pharmacy internship program to supervise up to
two interns. The executive director shall notify the Texas Colleges of
Pharmacy of the length of time a preceptor may supervise up to two
interns.]
(c) [(e)] No pharmacist may serve as a pharmacist preceptor if
his or her license to practice pharmacy has been the subject of an order
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of the board imposing any penalty set out in the Act, §565.051, during
the period he or she is serving as a pharmacist preceptor or within the
three-year period immediately preceding application for approval as a
pharmacist preceptor. Provided, however, a pharmacist who has been
the subject of such an order of the board may petition the board, in
writing, for approval to act as a pharmacist preceptor. The board may
consider the following items in approving a pharmacist’s petition to act
as a pharmacist preceptor:
(1) the type and gravity of the offense for which the phar-
macist’s license was disciplined;
(2) the length of time since the action that caused the order;
(3) the length of time the pharmacist has previously served
as a preceptor;
(4) the availability of other preceptors in the area;
(5) the reason(s) the pharmacist believes he/she should
serve as a preceptor;
(6) a letter of recommendation from a Texas college/school
of pharmacy [College of Pharmacy] if the pharmacist will be serving
as a pharmacist preceptor for a Texas college/school of pharmacy [Col-
lege of Pharmacy]; and
(7) any other factor presented by the pharmacist demon-
strating good cause why the pharmacist should be allowed to act as a
pharmacist preceptor.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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CHAPTER 291. PHARMACIES
SUBCHAPTER B. COMMUNITY PHARMACY
(CLASS A)
22 TAC §§291.31 - 291.34
The Texas State Board of Pharmacy proposes amendments to
§291.31, concerning Definition, §291.32, concerning Personnel,
§291.33, concerning Operational Standards, and §291.34, con-
cerning Records. The amendments, if adopted, incorporate rec-
ommendations made by the Task Force on Pharmacy Security
in Community (Class A) Pharmacies; clarify the definition of the
prescription department; clarify the responsibilities of the owner
to include establishing polices and procedures for the security
of the prescription department; outline the security requirements
for Class A pharmacies; clarify the temporary absence require-
ments for pharmacists; require the pharmacy to document the
identity of each pharmacist involved in a specific portion of the
dispensing process if the pharmacy’s data processing system is
capable of recording such information; and require the pharmacy
to document the identity of the pharmacist responsible for pro-
viding verbal counseling on a new prescription.
Gay Dodson, R.Ph., Executive Director/Secretary, has deter-
mined that, for the first five-year period the amendments are in
effect, there will be no fiscal implications for state or local govern-
ment as a result of enforcing or administering the amendments.
Ms. Dodson has determined that, for each year of the first five-
year period the amendments will be in effect, the public benefit
anticipated as a result of enforcing the amendments will be to
ensure the security of Class A pharmacies and will be to prohibit
the diversion of prescription drugs from Class A pharmacies; en-
sure that pharmacists are accountable for the specific portion of
the dispensing process that the individual performs; and ensure
that pharmacists are accountable for providing verbal counsel-
ing on new prescriptions.
Ms. Dodson has determined the following fiscal impact for small
businesses. Of the approximate 4,410 Community (Class A)
pharmacies actively licensed in Texas, between 100 - 2,000
pharmacies may be considered a small business as defined in
the in the Texas Government Code §2006.001(2). This number
is based on the number of pharmacies licensed as independent
pharmacies which would most likely include pharmacies with
less than 100 employees. Pharmacies will be required to install
a basic alarm system with off-site monitoring and perimeter and
motion sensors. The agency has determined that the cost of
systems varies based on selected features and physical size
of the prescription department but estimates that the minimum
economic impact to these pharmacies will be approximately
$1,000 or less per year. This cost includes the installation of
a system and monthly monitoring fees. Many pharmacies,
including small businesses, already have some type of basic
alarm system already in place so there will be no additional
costs to these pharmacies.
Pharmacies will also be required to secure the prescription de-
partment with floor to ceiling walls; walls, partitions, or barriers at
least 9 feet 6 inches high; electronically monitored motion detec-
tors; or pull down sliders if the prescription department is closed
when the rest of the facility is closed. This provision becomes
only applies to new pharmcies licensed after June 1, 2009, or
pharmacies that move to a new location. The Board can not
predict the number of pharmacies that this provision may effect
in the future, and since there are several options available for
pharmacies to comply the Board is not able to determine a cost
to comply.
Pharmacies that determine to maintain the required record of the
counseling pharmacist on the data processing system will be re-
quired to update the computer system, if the computer system
does not already store this information. The Board is unable to
determine the cost because of the numerous vendors pharma-
cies use for computer systems and the undetermined program-
ming cost for this change. However, the pharmacies have the
alternative to record this information on the hard-copy prescrip-
tion which does not have an associated cost.
Government Code, §2006.002, as amended by House Bill 3430,
80th Legislative Session, 2007, requires that before adopting a
rule that may have an adverse economic effect on small busi-
nesses, a state agency must prepare an Economic Impact State-
ment that assesses the potential impact of a proposed rule on
small businesses, as provided above, and a Regulatory Flex-
ibility Analysis that considers alternative methods of achieving
the purpose of a rule. As provided in guidelines established by
the Office of the Attorney General, an agency is not required to
consider alternatives that, while possibly minimizing adverse im-
pacts on small businesses, would not be protective of the health,
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safety and environmental and economic welfare of the state. The
Board considers the amendments to §291.33 imperative to pro-
tect the health, safety, and welfare of the citizens of Texas and
did not consider alternatives for complying with the proposed
amendments. In addition, the costs of a basic alarm system as
required to comply with the proposed amendments are nominal
with respect to the cost of operating a pharmacy.
Comments on the proposed amendments may be submitted to
Allison Benz, R.Ph., M.S., Director of Professional Services,
Texas State Board of Pharmacy, 333 Guadalupe Street, Suite
3-600, Austin, Texas 78701, FAX (512) 305-8082. Comments
must be received by 5 p.m., April 30, 2008.
The amendments are proposed under §551.002, and §554.051
of the Texas Pharmacy Act (Chapters 551 - 566 and 568 - 569,
Texas Occupations Code). The Board interprets §551.002 as
authorizing the agency to protect the public through the effective
control and regulation of the practice of pharmacy. The Board
interprets §554.051(a) as authorizing the agency to adopt rules
for the proper administration and enforcement of the Act.
The statutes affected by the amendments: Chapters 551 - 566
and 568 - 569, Texas Occupations Code.
§291.31. Definitions.
The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context clearly indicates oth-
erwise.
(1) - (36) (No change.)
(37) Prescription department--the area of a pharmacy that
contains prescription drugs.
(38) [(37)] Prescription drug--
(A) a substance for which federal or state law requires
a prescription before the substance may be legally dispensed to the
public;
(B) a drug or device that under federal law is required,
before being dispensed or delivered, to be labeled with the statement:
(i) "Caution: federal law prohibits dispensing with-
out prescription" or "Rx only" or another legend that complies with
federal law; or
(ii) "Caution: federal law restricts this drug to use
by or on the order of a licensed veterinarian"; or
(C) a drug or device that is required by federal or state
statute or regulation to be dispensed on prescription or that is restricted
to use by a practitioner only.
(39) [(38)] Prescription drug order--
(A) a written order from a practitioner or a verbal order
from a practitioner or his authorized agent to a pharmacist for a drug
or device to be dispensed; or
(B) a written order or a verbal order pursuant to Subtitle
B, Chapter 157, Occupations Code.
(40) [(39)] Prospective drug use review--A review of the
patient’s drug therapy and prescription drug order or medication order
prior to dispensing or distributing the drug.
(41) [(40)] State--One of the 50 United States of America,
a U.S. territory, or the District of Columbia.
(42) [(41)] Texas Controlled Substances Act--The Texas
Controlled Substances Act, Health and Safety Code, Chapter 481, as
amended.
(43) [(42)] Written protocol--A physician’s order, standing
medical order, standing delegation order, or other order or protocol as




(b) Owner. The owner of a Class A pharmacy shall have re-
sponsibility for all administrative and operational functions of the phar-
macy. The pharmacist-in-charge may advise the owner on administra-
tive and operational concerns. The owner shall have responsibility for,
at a minimum, the following, and if the owner is not a Texas licensed
pharmacist, the owner shall consult with the pharmacist-in-charge or
another Texas licensed pharmacist:
(1) (No change.)
(2) establishment of polices and procedures for the secu-
rity of the prescription department including the [and] maintenance of
effective controls against the theft or diversion of prescription drugs;
(3) - (5) (No change.)
(c) Pharmacists.
(1) General.
(A) - (E) (No change.)
(F) A dispensing pharmacist shall be responsible for
and ensure that the drug is dispensed and delivered safely, and accu-
rately as prescribed, unless the pharmacy’s data processing system can
record the identity of each pharmacist involved in a specific portion
of the dispensing processing, in which case each pharmacist involved
in the dispensing process shall be responsible for and ensure that
the portion of the process the pharmacist is performing results in the
safe and accurate dispensing and delivery of the drug as prescribed.
[In addition, if multiple pharmacists participate in the dispensing
process, each pharmacist shall ensure the safety and accuracy of the
portion of the process the pharmacist is performing.] The dispensing
process shall include, but not be limited to, drug regimen review and
verification of accurate prescription data entry, including data entry of
prescriptions placed on hold, packaging, preparation, compounding
and labeling, and performance of the final check of the dispensed
prescription.
(2) - (3) (No change.)







(B) The prescription department shall be locked by key,
combination or other mechanical or electronic means to prohibit unau-
thorized access when a pharmacist is not on-site except as provided in
subparagraphs (C) and (D) of this paragraph and paragraph (3) of this
subsection. The following is applicable:
(i) If the prescription department is closed at any
time when the rest of the facility is open, the prescription department
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must be physically or electronically secured. The security may be ac-
complished by means such as floor to ceiling walls; walls, partitions, or
barriers at least 9 feet 6 inches high; electronically monitored motion
detectors; or pull down sliders. Pharmacies licensed prior to June 1,
2009, shall be exempt from this provision unless the pharmacy changes
location.
(ii) Effective, June 1, 2009, the pharmacy’s key,
combination, or other mechanical or electronic means of locking the
pharmacy may not be duplicated without the authorization of the
pharmacist-in-charge or owner.
(iii) Effective, June 1, 2009, at a minimum, the phar-
macy must have a basic alarm system with off-site monitoring and
perimeter and motion sensors. The pharmacy may have additional se-
curity by video surveillance camera systems.
(C) Prior to authorizing individuals to enter the
prescription department, the pharmacist-in-charge or owner may des-
ignate persons who may enter the prescription department to perform
functions, other than dispensing functions or prescription processing,
documented by the pharmacist-in-charge including access to the
prescription department by other pharmacists, pharmacy personnel
and other individuals. The pharmacy must maintain written docu-
mentation of authorized individuals other than individuals employed
by the pharmacy who accessed the prescription department when a
pharmacist is not on-site.
(D) Only persons designated in writing by the pharma-
cist-in-charge may unlock the prescription department except in emer-
gency situations. An additional key to the prescription department
may be maintained in a secure location outside the prescription de-
partment for use during an emergency or as designated by the phar-
macist-in-charge for entry by another pharmacist.
(E) Written policies and procedures for the pharmacy’s
security shall be developed and implemented by the pharmacist-in-
charge and/or the owner of the pharmacy. Such polices and proce-
dures may include quarterly audits of controlled substances commonly
abused or diverted; perpetual inventories for the comparison of the re-
ceipt, dispensing, and distribution of controlled substances; monthly re-
ports from the pharmacy’s wholesaler(s) of controlled substances pur-
chased by the pharmacy; opening and closing procedures; product stor-
age and placement; and central management oversight.
[(B) The prescription department shall be locked by key
or combination so as to prevent access when a pharmacist is not on-site.
However, the pharmacist-in-charge may designate persons who may
enter the pharmacy to perform functions designated by the pharmacist-
in-charge (e.g., janitorial services).]
(3) Temporary absence of pharmacist.
(A) On-site supervision by pharmacist.
(i) If a pharmacy is staffed by only one pharmacist,
the pharmacist may leave the prescription department for breaks and
meal periods without closing the prescription department and removing
pharmacy technicians, pharmacy technician trainees, and other phar-
macy personnel from the prescription department provided the follow-
ing conditions are met:
(I) at least one pharmacy technician remains in
the prescription department;
(II) the pharmacist remains on-site at the li-
censed location of the pharmacy and is immediately available;
(III) the absence does not exceed 30 minutes at a
time and a total of one hour in a 12 hour period;
(IV) the pharmacist reasonably believes that the
security of the prescription department will be maintained in his or her
absence. If in the professional judgment of the pharmacist, the phar-
macist determines that the prescription department should close during
his or her absence, then the pharmacist shall close the prescription de-
partment and remove the pharmacy technicians, pharmacy technician
trainees, and other pharmacy personnel from the prescription depart-
ment during his or her absence; and
(V) a notice is posted which includes the follow-
ing information:
(-a-) the pharmacist is on a break and the time
the pharmacist will return; and
(-b-) pharmacy technicians may begin the
processing of prescription drug orders or refills brought in during
the pharmacist’s absence, but the prescription or refill may not be
delivered to the patient or the patient’s agent until the pharmacist
verifies the accuracy of the prescription.
(ii) During the time a pharmacist is absent from the
prescription department, only pharmacy technicians who have com-
pleted the pharmacy’s training program may perform the following du-
ties, provided a pharmacist verifies the accuracy of all acts, tasks, and
functions performed by the pharmacy technicians prior to delivery of
the prescription to the patient or the patient’s agent:
(I) initiating and receiving refill authorization re-
quests;
(II) entering prescription data into a data pro-
cessing system;
(III) taking a stock bottle from the shelf for a pre-
scription;
(IV) preparing and packaging prescription drug
orders (i.e., counting tablets/capsules, measuring liquids and placing
them in the prescription container);
(V) affixing prescription labels and auxiliary la-
bels to the prescription container; and
(VI) prepackaging and labeling prepackaged
drugs.
(iii) Upon return to the prescription department, the
pharmacist shall:
(I) conduct a drug regimen review as specified in
subsection (c)(2) of this section; and
(II) verify the accuracy of all acts, tasks, and
functions performed by the pharmacy technicians prior to delivery of
the prescription to the patient or the patient’s agent.
(iv) An agent of the pharmacist may deliver a previ-
ously verified prescription to the patient or his or her agent provided a
record of the delivery is maintained containing the following informa-
tion:
(I) date of the delivery;
(II) unique identification number of the prescrip-
tion drug order;
(III) patient’s name;
(IV) patient’s phone number or the phone num-
ber of the person picking up the prescription; and
(V) signature of the person picking up the pre-
scription.
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(v) Any prescription delivered to a patient when a
pharmacist is not in the prescription department must meet the require-
ments for a prescription delivered to a patient as described in subsection
(c)(1)(F) of this section.
(vi) During the times a pharmacist is absent from the
prescription department a pharmacist intern shall be considered a reg-
istered pharmacy technician and may perform only the duties of a reg-
istered pharmacy technician.
(vii) In pharmacies with two or more pharmacists on
duty, the pharmacists shall stagger their breaks and meal periods so that
the prescription department is not left without a pharmacist on duty.
(B) Pharmacist is off-site.
(i) The prescription department must be secured
with procedures for entry during the time that a pharmacy is not under
the continuous on-site supervision of a pharmacist and the pharmacy
is not open for pharmacy services.
(ii) Pharmacy technicians and pharmacy technician
trainees may not perform any duties of a pharmacy technician or phar-
macy technician trainee during the time that the a pharmacist is off-site.
(iii) An agent of the pharmacist may deliver a pre-
viously verified prescription to a patient or patient’s agent during short
periods of time when a pharmacist is off-site, provided the following
conditions are met:
(I) short periods of time may not exceed two con-
secutive hours in a 24 hour period;
(II) a notice is posted which includes the follow-
ing information:
(-a-) the pharmacist is off-site and not present
in the pharmacy;
(-b-) no new prescriptions may be prepared at
the pharmacy but previously verified prescriptions may be delivered to
the patient or the patient’s agent; and
(-c-) the date/time when the pharmacist will
return.
(III) the pharmacy must maintain documentation
of the absences of the pharmacist(s); and
(IV) the prescription department is locked and
secured to prohibit unauthorized entry.
(iv) During the time a pharmacist is absent from the
prescription department and is off-site, a record of prescriptions deliv-
ered must be maintained and contain the following information:
(I) date and time of the delivery;
(II) unique identification number of the prescrip-
tion drug order;
(III) patient’s name;
(IV) patient’s phone number or the phone num-
ber of the person picking up the prescription; and
(V) signature of the person picking up the pre-
scription.
(v) Any prescription delivered to a patient when a
pharmacist is not on-site at the pharmacy must meet the requirements
for a prescription delivered to a patient as described in subsection
(c)(1)(F) of this section.
[(A) If a pharmacy is staffed by a single pharmacist,
the pharmacist may leave the prescription department for breaks and
meal periods without closing the prescription department and remov-
ing pharmacy technicians and other pharmacy personnel from the pre-
scription department provided the following conditions are met:]
[(i) at least one registered pharmacy technician re-
mains in the prescription department;]
[(ii) the pharmacist remains on-site at the licensed
location of the pharmacy and available for an emergency;]
[(iii) the absence does not exceed 30 minutes at a
time and a total of one hour in a 12 hour period;]
[(iv) the pharmacist reasonably believes that the se-
curity of the prescription department will be maintained in his or her
absence. If in the professional judgment of the pharmacist, the phar-
macist determines that the prescription department should close dur-
ing his or her absence, then the pharmacist shall close the prescription
department and remove the pharmacy technicians or other pharmacy
personnel from the prescription department during his or her absence;
and]
[(v) a notice is posted which includes the following
information:]
[(I) the fact that pharmacist is on a break and the
time the pharmacist will return; and]
[(II) the fact that pharmacy technicians may be-
gin the processing of prescription drug orders or refills brought in dur-
ing the pharmacist absence but the prescription or refill may not be de-
livered to the patient or the patient’s agent until the pharmacist returns
and verifies the accuracy of the prescription.]
[(B) During the time a pharmacist is absent from the
prescription department, only pharmacy technicians who have com-
pleted the pharmacy’s training program may perform the following du-
ties, provided a pharmacist verifies the accuracy of all acts, tasks, and
functions performed by the pharmacy technicians prior to delivery of
the prescription to the patient or the patient’s agent:]
[(i) initiating and receiving refill authorization re-
quests;]
[(ii) entering prescription data into a data processing
system;]
[(iii) taking a stock bottle from the shelf for a pre-
scription;]
[(iv) preparing and packaging prescription drug
orders (i.e., counting tablets/capsules, measuring liquids and placing
them in the prescription container);]
[(v) affixing prescription labels and auxiliary labels
to the prescription container provided the pharmacy technician:]
[(I) has completed the training requirements out-
lined in §297.6 of this title (relating to Pharmacy Technician Training);
and]
[(II) is registered as a pharmacy technician
within the provisions of §297.3 of this title (relating to Registration
Requirements); and]
[(vi) prepackaging and labeling prepackaged drugs.]
[(C) Upon return to the prescription department, the
pharmacist shall:]
[(i) conduct a drug regimen review as specified in
subsection (c)(2) of this section; and]
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[(ii) verify the accuracy of all acts, tasks, and func-
tions performed by the pharmacy technicians prior to delivery of the
prescription to the patient or the patient’s agent.]
[(D) An agent of the pharmacist may deliver a prescrip-
tion drug order to the patient or his or her agent provided a record of
the delivery is maintained containing the following information:]
[(i) date of the delivery;]
[(ii) unique identification number of the prescription
drug order;]
[(iii) patient’s name;]
[(iv) patient’s phone number or the phone number of
the person picking up the prescription; and]
[(v) signature of the person picking up the prescrip-
tion.]
[(E) Any prescription delivered to a patient when
a pharmacist is not in the prescription department must meet the
requirements for a prescription delivered to a patient as described in
subsection (c)(1)(F) of this section.]
[(F) During the times a pharmacist is absent from the
prescription department a pharmacist intern shall be considered a reg-
istered pharmacy technician and may perform only the duties of a reg-
istered pharmacy technician.]
[(G) In pharmacies with two or more pharmacists on
duty, the pharmacists shall stagger their breaks and meal periods so that
the prescription department is not left without a pharmacist on duty.]
(c) Prescription dispensing and delivery.
(1) Patient counseling and provision of drug information.
(A) (No change.)
(B) Such communication:
(i) - (ii) (No change.)
(iii) shall be communicated orally in person unless
the patient or patient’s agent is not at the pharmacy or a specific com-
munication barrier prohibits such oral communication; [and]
(iv) effective, June 1, 2009, shall be documented by
recording the initials or identification code of the pharmacist provid-
ing the counseling in the prescription dispensing record on either the
original hard-copy prescription or in the pharmacy’s data processing
system; and
(v) [(iv)] shall be reinforced with written informa-
tion relevant to the prescription and provided to the patient or patient’s
agent. The following is applicable concerning this written information.
(I) Written information must be in plain language
designed for the consumer[, such as the USP DI patient information
leaflets,] and printed in easily readable font size.
(II) When a compounded product is dispensed,
information shall be provided for the major active ingredient(s), if
available.
(III) For new drug entities, if no written infor-
mation is initially available, the pharmacist is not required to provide
information until such information is available, provided:
(-a-) the pharmacist informs the patient or the
patient’s agent that the product is a new drug entity and written infor-
mation is not available;
(-b-) the pharmacist documents the fact that
no written information was provided; and
(-c-) if the prescription is refilled after written
information is available, such information is provided to the patient or
patient’s agent.
(C) - (D) (No change.)
(E) In addition to the requirements of subparagraphs
(A) - (D) of this paragraph, if a prescription drug order is delivered
to the patient at the pharmacy, the following is applicable.
(i) So that a patient will have access to information
concerning his or her prescription, a prescription may not be delivered
to a patient unless a pharmacist is in the pharmacy, except as provided
in subsection (b)(3) of this section. [or clause (ii) of this subparagraph.]
[(ii) An agent of the pharmacist may deliver a pre-
scription drug order to the patient or his or her agent during short peri-
ods of time when a pharmacist is absent from the pharmacy, provided
the short periods of time do not exceed two hours in a 24 hour period,
and provided a record of the delivery is maintained containing the fol-
lowing information:]
[(I) date of the delivery;]
[(II) unique identification number of the pre-
scription drug order;]
[(III) patient’s name;]
[(IV) patient’s phone number or the phone num-
ber of the person picking up the prescription; and]
[(V) signature of the person picking up the pre-
scription.]
(ii) [(iii)] Any prescription delivered to a patient
when a pharmacist is not in the pharmacy must meet the requirements
described in subparagraph (F) of this paragraph.
(iii) [(iv)] A Class A pharmacy shall make available
for use by the public a current or updated edition of the United States
Pharmacopeia Dispensing Information, Volume II (Advice to the Pa-
tient), or another source of such information designed for the consumer.
(F) - (I) (No change.)
(2) - (7) (No change.)




(1) - (5) (No change.)
(6) Prescription drug order information.
(A) - (C) (No change.)
(D) At the time of dispensing, a pharmacist is respon-
sible for documenting the following information on either the original
hard-copy prescription or in the pharmacy’s data processing system:
(i) - (iv) (No change.)
(v) date of dispensing, if different from the date of
issuance; [and]
(vi) brand name or manufacturer of the drug product
actually dispensed, if the drug was prescribed by generic name or if a
drug product other than the one prescribed was dispensed pursuant to
the provisions of the Act, Chapters 562 and 563; and [.]
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(vii) effective June 1, 2009, for each new prescrip-
tion the initials or identification code of the pharmacist responsible for
providing counseling.
(7) Refills.
(A) - (D) (No change.)
(E) If a pharmacist is unable to contact the prescribing
practitioner after a reasonable effort, a [A] pharmacist may exercise
his professional judgment in refilling a prescription drug order for a
drug, other than a controlled substance listed in Schedule II, without
the authorization of the prescribing practitioner, provided:
(i) (No change.)
[(ii) either:]
[(I) a natural or manmade disaster has occurred
which prohibits the pharmacist from being able to contact the practi-
tioner; or]
[(II) the pharmacist is unable to contact the prac-
titioner after a reasonable effort;]
(ii) [(iii)] the quantity of prescription drug dispensed
does not exceed a 72-hour supply;
(iii) [(iv)] the pharmacist informs the patient or the
patient’s agent at the time of dispensing that the refill is being provided
without such authorization and that authorization of the practitioner is
required for future refills;
(iv) [(v)] the pharmacist informs the practitioner of
the emergency refill at the earliest reasonable time;
(v) [(vi)] the pharmacist maintains a record of the
emergency refill containing the information required to be maintained
on a prescription as specified in this subsection;
(vi) [(vii)] the pharmacist affixes a label to the dis-
pensing container as specified in §291.33(c)(7) of this title; and
(vii) [(viii)] if the prescription was initially filled at
another pharmacy, the pharmacist may exercise his professional judg-
ment in refilling the prescription provided:
(I) the patient has the prescription container, la-
bel, receipt or other documentation from the other pharmacy which
contains the essential information;
(II) after a reasonable effort, the pharmacist is
unable to contact the other pharmacy to transfer the remaining prescrip-
tion refills or there are no refills remaining on the prescription;
(III) the pharmacist, in his professional judg-
ment, determines that such a request for an emergency refill is
appropriate and meets the requirements of clause (i) [and (ii)] of this
subparagraph; and
(IV) the pharmacist complies with the require-
ments of clauses (ii) - (vi) [(iii) - (v)] of this subparagraph.
(F) If a natural or manmade disaster has occurred that
prohibits the pharmacist from being able to contact the practitioner, a
pharmacist may exercise his professional judgment in refilling a pre-
scription drug order for a drug, other than a controlled substance listed
in Schedule II, without the authorization of the prescribing practitioner,
provided:
(i) failure to refill the prescription might result in an
interruption of a therapeutic regimen or create patient suffering;
(ii) the quantity of prescription drug dispensed does
not exceed a 30-day supply;
(iii) the governor has declared a state of disaster;
(iv) the board, through the executive director, has
notified pharmacies that pharmacists may dispense up to a 30-day sup-
ply of prescription drugs;
(v) the pharmacist informs the patient or the pa-
tient’s agent at the time of dispensing that the refill is being provided
without such authorization and that authorization of the practitioner is
required for future refills;
(vi) the pharmacist informs the practitioner of the
emergency refill at the earliest reasonable time;
(vii) the pharmacist maintains a record of the emer-
gency refill containing the information required to be maintained on a
prescription as specified in this subsection;
(viii) the pharmacist affixes a label to the dispensing
container as specified in §291.33(c)(7) of this title; and
(ix) if the prescription was initially filled at another
pharmacy, the pharmacist may exercise his professional judgment in
refilling the prescription provided:
(I) the patient has the prescription container, la-
bel, receipt or other documentation from the other pharmacy which
contains the essential information;
(II) after a reasonable effort, the pharmacist is
unable to contact the other pharmacy to transfer the remaining prescrip-
tion refills or there are no refills remaining on the prescription;
(III) the pharmacist, in his professional judg-
ment, determines that such a request for an emergency refill is
appropriate and meets the requirements of clause (i) of this subpara-
graph; and
(IV) the pharmacist complies with the require-
ments of clauses (ii) - (viii) of this subparagraph.
(c) - (j) (No change.)
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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The Texas State Board of Pharmacy proposes amendments
to §291.104, concerning Operational Standards. The amend-
ments, if adopted, clarify the labeling requirements for Class E
pharmacies shipping prescriptions to Texas residents.
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Gay Dodson, R.Ph., Executive Director/Secretary, has deter-
mined that, for the first five-year period the rule is in effect, there
will be no fiscal implications for state or local government as a
result of enforcing or administering the rule.
Ms. Dodson has determined that, for each year of the first five-
year period the rule will be in effect, the public benefit antici-
pated as a result of enforcing the rule will ensure that out-of-state
pharmacies shipping prescriptions to Texas residents include in-
formation on a prescription label to adequately identify the phar-
macy. Ms. Dodson has determined that of the approximate 450
Class E pharmacies, less than 100 pharmacies may be con-
sidered a small business as defined in the Texas Government
Code §2006.001(2). Although pharmacies are required to in-
clude certain information on prescription labels, there may be an
economic impact to pharmacies if new labels are required to be
printed or if there are programming costs associated with mak-
ing changes to print the required information on the prescription
label. It is difficult for the Board to determine these costs since
these pharmacies are not located in Texas and there are nu-
merous computer systems used by pharmacies. There is no fis-
cal impact for individuals which are required to comply with the
amended section.
Comments on the proposed amendments may be submitted to
Allison Benz, R.Ph., M.S., Director of Professional Services,
Texas State Board of Pharmacy, 333 Guadalupe Street, Suite
3-600, Austin, Texas 78701, FAX (512) 305-8082. Comments
must be received by 5 pm, April 30, 2008.
The amendments are proposed under §551.002, and §554.051
of the Texas Pharmacy Act (Chapters 551 - 566 and 568 - 569,
Texas Occupations Code). The Board interprets §551.002 as
authorizing the agency to protect the public through the effective
control and regulation of the practice of pharmacy. The Board
interprets §554.051(a) as authorizing the agency to adopt rules
for the proper administration and enforcement of the Act.
The statutes affected by this rule: Texas Pharmacy Act, Chap-
ters 551 - 566 and 568 - 569, Texas Occupations Code.
§291.104. Operational Standards.
(a) (No change.)
(b) Prescription dispensing and delivery.
(1) General.
(A) All prescription drugs and/or devices shall be dis-
pensed and delivered safely and accurately as prescribed.
(B) The pharmacy shall maintain adequate storage or
shipment containers and use shipping processes to ensure drug stabil-
ity and potency. Such shipping processes shall include the use of pack-
aging material and devices to ensure that the drug is maintained at an
appropriate temperature range to maintain the integrity of the medica-
tion throughout the delivery process.
(C) The pharmacy shall utilize a delivery system which
is designed to assure that the drugs are delivered to the appropriate
patient.
(D) All Pharmacists shall exercise sound professional
judgment with respect to the accuracy and authenticity of any prescrip-
tion drug order they dispense. If the pharmacist questions the accuracy
or authenticity of a prescription drug order, he/she shall verify the or-
der with the practitioner prior to dispensing.
(E) Prior to dispensing a prescription, pharmacists shall
determine, in the exercise of sound professional judgment, that the pre-
scription is a valid prescription. A pharmacist may not dispense a pre-
scription drug if the pharmacist knows or should have known that the
prescription was issued on the basis of an Internet-based or telephonic
consultation without a valid patient-practitioner relationship.
(F) Subparagraph (E) of this paragraph does not pro-
hibit a pharmacist from dispensing a prescription when a valid pa-
tient-practitioner relationship is not present in an emergency situation
(e.g. a practitioner taking calls for the patient’s regular practitioner).
(2) Drug regimen review.
(A) For the purpose of promoting therapeutic appropri-
ateness, a pharmacist shall prior to or at the time of dispensing a pre-
scription drug order, review the patient’s medication record. Such re-
view shall at a minimum identify clinically significant:




(v) incorrect drug dosage or duration of drug treat-
ment;
(vi) drug-allergy interactions; and
(vii) clinical abuse/misuse.
(B) Upon identifying any clinically significant condi-
tions, situations, or items listed in subparagraph (A) of this paragraph,
the pharmacist shall take appropriate steps to avoid or resolve the prob-
lem including consultation with the prescribing practitioner. The phar-
macist shall document such occurrences.
(3) Patient counseling and provision of drug information.
(A) To optimize drug therapy, a pharmacist shall com-
municate to the patient or the patient’s agent, information about the
prescription drug or device which in the exercise of the pharmacist’s
professional judgment the pharmacist deems significant, such as the
following:
(i) the name and description of the drug or device;
(ii) dosage form, dosage, route of administration,
and duration of drug therapy;
(iii) special directions and precautions for prepara-
tion, administration, and use by the patient;
(iv) common severe side or adverse effects or inter-
actions and therapeutic contraindications that may be encountered, in-
cluding their avoidance, and the action required if they occur;
(v) techniques for self monitoring of drug therapy;
(vi) proper storage;
(vii) refill information; and
(viii) action to be taken in the event of a missed dose.
(B) Such communication:
(i) shall be provided with each new prescription
drug order;
(ii) shall be provided for any prescription drug order
dispensed by the pharmacy on the request of the patient or patient’s
agent;
33 TexReg 2468 March 21, 2008 Texas Register
(iii) shall be communicated orally in person unless
the patient or patient’s agent is not at the pharmacy or a specific com-
munication barrier prohibits such oral communication; and
(iv) shall be reinforced with written information.
The following is applicable concerning this written information:
(I) Written information designed for the con-
sumer, such as the USP DI patient information leaflets, shall be
provided.
(II) When a compounded product is dispensed,
information shall be provided for the major active ingredient(s), if
available.
(III) For new drug entities, if no written infor-
mation is initially available, the pharmacist is not required to provide
information until such information is available, provided:
(-a-) the pharmacist informs the patient or the
patient’s agent that the product is a new drug entity and written infor-
mation is not available.
(-b-) the pharmacist documents the fact that
no written information was provided; and
(-c-) if the prescription is refilled after written
information is available, such information is provided to the patient or
patient’s agent.
(C) Only a pharmacist may orally provide drug infor-
mation to a patient or patient’s agent and answer questions concerning
prescription drugs. Non-pharmacist personnel may not ask questions
of a patient or patient’s agent which are intended to screen and/or limit
interaction with the pharmacist.
(D) If prescriptions are routinely delivered outside the
area covered by the pharmacy’s local telephone service, the pharmacy
shall provide a toll-free telephone line which is answered during nor-
mal business hours to enable communication between the patient and
a pharmacist.
(E) The pharmacist shall place on the prescription con-
tainer or on a separate sheet delivered with the prescription container
in both English and Spanish the local and toll-free telephone number
of the pharmacy and the statement: "Written information about this
prescription has been provided for you. Please read this information
before you take the medication. If you have questions concerning this
prescription, a pharmacist is available during normal business hours
to answer these questions at (insert the pharmacy’s local and toll-free
telephone numbers)."
(F) The provisions of this paragraph do not apply to pa-
tients in facilities where drugs are administered to patients by a person
required to do so by the laws of the state (i.e., nursing homes).
(G) Upon delivery of a refill prescription, a pharmacist
shall ensure that the patient or patient’s agent is offered information
about the refilled prescription and that a pharmacist is available to dis-
cuss the patient’s prescription and provide information.
(H) Nothing in this subparagraph shall be construed as
requiring a pharmacist to provide consultation when a patient or pa-
tient’s agent refuses such consultation. The pharmacist shall document
such refusal for consultation.
(4) Labeling. Unless compliance would violate the phar-
macy or drug laws or rules in the state in which the pharmacy is lo-
cated, at the time of delivery of the drug, the dispensing container shall
bear a label with at least the following information:
(A) name, address, and phone number of the pharmacy;
(B) unique identification number of the prescription;
(C) date the prescription is dispensed;
(D) initials or an identification code of the dispensing
pharmacist;
(E) name of the prescribing practitioner;
(F) name of the patient or if such drug was prescribed
for an animal, the species of the animal and the name of the owner;
(G) instructions for use;
(H) quantity dispensed;
(I) appropriate ancillary instructions such as storage in-
structions or cautionary statements such as warnings of potential harm-
ful effects of combining the drug product with any product containing
alcohol;
(J) if the prescription is for a Schedules II - IV con-
trolled substance, the statement "Caution: Federal law prohibits the
transfer of this drug to any person other than the patient for whom it
was prescribed";
(K) if the pharmacist has selected a generically equiv-
alent drug, the statement "Substituted for Brand Prescribed" or "Sub-
stituted for ’Brand Name’" where "Brand Name" is the actual name of
the brand name product prescribed;
(L) the name of the advanced practice nurse or physi-
cian assistant, if the prescription is carried out or signed by an advanced
practice nurse or physician assistant; and
(M) the name and strength of the actual drug product
dispensed, unless otherwise directed by the prescribing practitioner.
(i) The name shall be either:
(I) the brand name; or
(II) if no brand name, then the generic name and
name of the manufacturer or distributor of such generic drug. (The
name of the manufacturer or distributor may be reduced to an abbre-
viation or initials, provided the abbreviation or initials are sufficient to
identify the manufacturer or distributor. For combination drug prod-
ucts or non-sterile compounded drug products having no brand name,
the principal active ingredients shall be indicated on the label.)
(ii) Except as provided in subparagraph (K) of this
paragraph, the brand name of the prescribed drug shall not appear on
the prescription container label unless it is the drug product actually
dispensed.
(c) - (f) (No change.)
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.




Texas State Board of Pharmacy
Earliest possible date of adoption: April 20, 2008
For further information, please call: (512) 305-8028
♦ ♦ ♦
CHAPTER 297. PHARMACY TECHNICIANS
AND PHARMACY TECHNICIAN TRAINEES
PROPOSED RULES March 21, 2008 33 TexReg 2469
22 TAC §297.7
The Texas State Board of Pharmacy proposes amendments to
§297.7 concerning Exemption from Pharmacy Technician Certi-
fication Requirements. The amendments, if adopted, clarify that
pharmacy technicians that are exempted from the certification
requirements are required to register with the Board and are not
exempted from registration requirements.
Gay Dodson, R.Ph., Executive Director/Secretary, has deter-
mined that, for the first five-year period the rule is in effect, there
will be no fiscal implications for state or local government as a
result of enforcing or administering the rule.
Ms. Dodson has determined that, for each year of the first five-
year period the rule will be in effect, the public benefit anticipated
as a result of enforcing the rule will ensure that individuals ex-
empted from technician certification requirements are registered
with the Board and are qualified to work in a pharmacy. There is
no fiscal impact for individuals, small or large businesses or to
other entities which are required to comply with this section.
Comments on the proposed amendments may be submitted to
Allison Benz, R.Ph., M.S., Director of Professional Services,
Texas State Board of Pharmacy, 333 Guadalupe Street, Suite
3-600, Austin, Texas 78701, FAX (512) 305-8082. Comments
must be received by 5:00 p.m., April 30, 2008.
The amendments are proposed under §551.002, and §554.051
of the Texas Pharmacy Act (Chapters 551 - 566 and 568 - 569,
Texas Occupations Code). The Board interprets §551.002 as
authorizing the agency to protect the public through the effective
control and regulation of the practice of pharmacy. The Board
interprets §554.051(a) as authorizing the agency to adopt rules
for the proper administration and enforcement of the Act.
The statutes affected by this rule: Texas Pharmacy Act, Chap-
ters 551 - 566 and 568 - 569, Texas Occupations Code.
§297.7. Exemption from Pharmacy Technician Certification Require-
ments.
(a) - (b) (No change.)
(c) Rural county exempt pharmacy technicians. Rural county
exempt pharmacy technicians are pharmacy technicians working in
counties with a population of 50,000 or less and meet the following
requirements.
(1) Eligibility. An individual may petition the board for an
exemption from the certification requirements established by §568.002
of the Act (relating to Pharmacy Technician Registration Required) if
the individual works in a county with a population of 50,000 or less.
(2) Petition process.
(A) An individual shall petition the board for the ex-
emption. The petition shall contain the following:
(i) name of the individual;
(ii) name, address, and license number of the phar-
macy where the individual is employed;
(iii) name of the county in which the pharmacy is
located and the most recent official population estimate for the county
from the Texas State Data Center;
(iv) a notarized statement signed by the individual
stating:
(I) the reason(s) the individual is asking for the
exemption, including reason(s) the individual has not taken and passed
the National Pharmacy Technician Certification Exam or other exami-
nation approved by the board; and
(II) that the information provided in the petition
is true and correct; and
(v) a notarized statement signed by the pharmacist-
in-charge of the pharmacy the individual is currently working, stating
that the:
(I) pharmacist-in-charge supports the individ-
ual’s petition for exemption;
(II) individual has completed the pharmacy tech-
nician training program at the pharmacy; and
(III) pharmacist-in-charge has personally
worked with and observed that the individual is competent to perform
the duties of a pharmacy technician.
(B) Each petition shall be considered on an individual
basis. In determining whether to grant the exemption, the board shall
consider the information contained in the petition and additional infor-
mation including the following:
(i) the accuracy and completeness of the petition;
(ii) reason(s) the individual is asking for the exemp-
tion;
(iii) the population of the county;
(iv) the number of pharmacies located in the county
and adjacent counties and the number of pharmacy technicians working
in these pharmacies;
(v) unemployment rate in the county and adjacent
counties; and
(vi) the following information concerning the phar-
macy where the individual is currently working:
(I) the degree of compliance on previous compli-
ance inspections; and
(II) history of disciplinary action by the board or
other regulatory agencies against the licenses held by the pharmacy or
pharmacists working at the pharmacy.
(C) After review of the petition, the individual and the
pharmacist-in-charge of the pharmacy where the individual is working
shall be notified in writing of approval or denial of the petition.
[(i) If the petition is approved, the individual shall
be sent an exemption certificate, which shall be displayed at the phar-
macy where the pharmacy technician is working.]
[(ii) In lieu of the exemption, the board may grant
the individual up to an additional 12 months to take and pass the Na-
tional Pharmacy Technician Certification Exam or other examination
approved by the board. During this additional time, the individual shall
be designated a pharmacy technician trainee.]
(D) If the petition is approved, the individual shall reg-
ister with the board as a pharmacy technician.
(3) Limitations.
(A) The exemption granted under this section may only
be used at the pharmacy noted in the petition and may not be transferred
to another pharmacy. If the pharmacy technician ceases employment
at the pharmacy or changes employment, the exemption is canceled.
(B) If the population of the county exceeds 50,000, the
board shall cancel the exemption. The pharmacy technician and the
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pharmacist-in-charge of the pharmacy shall be notified when an ex-
emption is canceled.
(C) If the exemption granted under subparagraphs (A)
or (B) of this paragraph is cancelled, the pharmacy technician’s regis-
tration is void and the registration certificate must be surrendered to the
Board.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.




Texas State Board of Pharmacy
Earliest possible date of adoption: April 20, 2008
For further information, please call: (512) 305-8028
♦ ♦ ♦
CHAPTER 309. SUBSTITUTION OF DRUG
PRODUCTS
22 TAC §309.3
The Texas State Board of Pharmacy proposes amendments to
§309.3 concerning Generic Substitution. The amendments, if
adopted, will implement S.B. 625 passed by the 80th Texas Leg-
islature requiring a joint committee comprised of equal number of
members from the Texas State Board of Pharmacy (TSBP) and
the Texas Medical Board to make a recommendation to TSBP
on whether to include a drug on the list of narrow therapeutic in-
dex (NTI) drugs as required by §562.0142. The Joint Committee
met on November 19, 2007, to consider adding certain immuno-
suppressant drugs to the NTI list. The Joint Committee met on
January 14, 2008, to consider adding certain epileptic drugs to
the NTI list. The Joint Committee recommended on both occa-
sions that no drugs be added to the NTI list. In addition, the
amendments, if adopted, will rename Chapter 309 to Substitu-
tion of Drug Products.
Gay Dodson, R.Ph., Executive Director/Secretary, has deter-
mined that, for the first five-year period the rule is in effect, there
will be no fiscal implications for state or local government as a
result of enforcing or administering the rule.
Ms. Dodson has determined that, for each year of the first five-
year period the rule will be in effect, the public benefit antici-
pated as a result of enforcing the rule will be the establishment
of standards for generic substitution in Texas. There is no fiscal
impact for individuals, small or large businesses or to other enti-
ties which are required to comply with this section.
Comments on the proposed amendments may be submitted to
Allison Benz, R.Ph., M.S., Director of Professional Services,
Texas State Board of Pharmacy, 333 Guadalupe Street, Suite
3-600, Austin, Texas 78701, FAX (512) 305-8082. Comments
must be received by 5:00 p.m., April 30, 2005.
The amendments are proposed under §§551.002, 554.051,
and 562.0141 of the Texas Pharmacy Act (Chapters 551 - 566
and 568 - 569, Texas Occupations Code). The Board interprets
§551.002 as authorizing the agency to protect the public through
the effective control and regulation of the practice of pharmacy.
The Board interprets §554.051(a) as authorizing the agency to
adopt rules for the proper administration and enforcement of the
Act. The Board interprets §562.014 as authorizing the Board
in consultation with the Texas Medical Board, to establish by a
rule a list of NTI drugs.
The statutes affected by this rule: Texas Pharmacy Act, Chap-
ters 551 - 566 and 568 - 569, Texas Occupations Code.
§309.3. Generic Substitution.
(a) - (b) (No change.)
(c) Dispensing directive.
(1) Written prescriptions.
(A) A practitioner may prohibit the substitution of a
generically equivalent drug product for a brand name drug product by
writing across the face of the written prescription, in the practitioner’s
own handwriting, the phrase "brand necessary" or "brand medically
necessary."
(B) The dispensing directive shall:
(i) be in a format that protects confidentiality as re-
quired by the Health Insurance Portability and Accountability Act of
1996 (29 U.S.C. Section 1181 et seq.) and its subsequent amendments;
and
(ii) comply with federal and state law, including
rules, with regard to formatting and security requirements.
(C) The dispensing directive specified in this paragraph
may not be preprinted, rubber stamped, or otherwise reproduced on the
prescription form.
(D) A [After, June 1, 2002, a] practitioner may prohibit
substitution on a written prescription only by following the dispens-
ing directive specified in this paragraph. Two-line prescription forms,
check boxes, or other notations on an original prescription drug order
which indicate "substitution instructions" are not valid methods to pro-
hibit substitution, and a pharmacist may substitute on these types of
written prescriptions.
[(E) A written prescription drug order issued prior to
June 1, 2002, but presented for dispensing on or after June 1, 2002,
shall follow the substitution instructions on the prescription.]
(2) - (4) (No change.)
(d) (No change.)
(e) Refills.
(1) Original substitution instructions. All refills shall fol-
low the original substitution instructions unless otherwise indicated by
the practitioner or practitioner’s agent.
[(A) All refills, shall follow the original substitution
instructions, unless otherwise indicated by the practitioner or practi-
tioner’s agent.]
[(B) Prescriptions issued prior to June 1, 2002, on the
two-line form shall follow the substitution instructions on the form.]
(2) Narrow therapeutic index drugs.
(A) The board and the Texas Medical Board shall es-
tablish a joint committee to recommend to the board a list of narrow
therapeutic index drugs and the rules, if any, by which this paragraph
applies to those drugs. The committee must consist of an equal number
of members from each board. The committee members shall select a
member of the committee to serve as presiding officer for a one year
term. The presiding officer may not represent the same board as the
presiding officer’s predecessor.
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(B) [(A)] The board, on the recommendation of the
joint committee, [in consultation with the Texas State Board of Medi-
cal Examiners,] has determined that no drugs shall be included on a list
of narrow therapeutic index drugs as defined in §562.013, Occupations
Code.
(i) The board has specified in §309.7 of this title (re-
lating to dispensing responsibilities) that for drugs listed in the publi-
cation, pharmacist shall use as a basis for determining generic equiv-
alency, Approved Drug Products with Therapeutic Equivalence Eval-
uations and current supplements published by the Federal Food and
Drug Administration, within the limitations stipulated in that publica-
tion. For drugs listed in the publications, pharmacists may only substi-
tute products that are rated therapeutically equivalent in the Approved
Drug Products with Therapeutic Equivalence Evaluations and current
supplements.
(ii) Practitioners may prohibit substitution through a
dispensing directive in compliance with subsection (c) of this section.
(C) [(B)] The board shall reconsider the contents of the
list if: [the Federal Food and Drug Administration determines a new
equivalence classification which indicates that certain drug products
are equivalent but special notification to the patient and practitioner is
required when substituting these products.]
(i) the Federal Food and Drug Administration de-
termines a new equivalence classification which indicates that certain
drug products are equivalent but special notification to the patient and
practitioner is required when substituting these products; or
(ii) any interested person petitions the board to re-
consider the list. If the board receives a petition to include a drug on the
list, the joint committee specified in subparagraph (A) of this paragraph
shall review the request and make a recommendation to the board.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.




Texas State Board of Pharmacy
Earliest possible date of adoption: April 20, 2008
For further information, please call: (512) 305-8028
♦ ♦ ♦
PART 23. TEXAS REAL ESTATE
COMMISSION
CHAPTER 535. GENERAL PROVISIONS
SUBCHAPTER F. EDUCATION, EXPERIENCE,
EDUCATIONAL PROGRAMS, TIME PERIODS
AND TYPE OF LICENSE
22 TAC §535.62
The Texas Real Estate Commission (TREC) proposes an
amendment to §535.62, concerning Acceptable Courses of
Study.
The amendment to §535.62 changes the requirements for ac-
ceptability of correspondence courses offered to meet core ed-
ucation requirements for a real estate salesperson or broker li-
cense under the Real Estate License Act, Texas Occupations
Code, Chapter 1101. Currently correspondence courses must
be offered by an accredited college or university. Under the pro-
posed amendment, TREC would continue to accept correspon-
dence courses offered by accredited colleges and universities,
but correspondence courses approved by the commission and
offered by schools accredited by the commission and accept-
able correspondence courses approved by a real estate regula-
tory agency of another state could be used to meet education
requirements for a real estate salesperson or broker license un-
der the Real Estate License Act.
Karen Alexander, Staff Services Director, has determined that
for the first five-year period the amendments are in effect there
will be no significant fiscal implications for the state or for units
of local government as a result of enforcing or administering the
amendments. There is no anticipated impact on local or state
employment as a result of implementing the amendments. There
will not be an adverse economic impact on small businesses and
micro-businesses as a result of implementing the amendment.
The economic cost to persons who are required to comply with
the proposed section will be the fee associated with becoming
accredited by TREC if the person is not already a TREC accred-
ited school, currently $400.
The proposed amendments contain provisions for licensed pro-
prietary schools to continue operating in the same manner as
currently established with the additional ability to offer correspon-
dence courses. Further, businesses that have existing relation-
ships with colleges and universities are not precluded from main-
taining the relationship, but they will also be able to indepen-
dently offer approved correspondence courses if the businesses
become accredited or licensed with TREC.
Ms. Alexander also has determined that for each year of the first
five years the amendments as proposed are in effect the pub-
lic benefit anticipated as a result of enforcing the amendments
will be that existing TREC education providers will be able to in-
dependently offer correspondence courses that applicants and
licensees may use for education credit.
Comments on the proposal may be submitted to Loretta R. De-
Hay, General Counsel, Texas Real Estate Commission, P.O. Box
12188, Austin, Texas 78711-2188.
The amendments are proposed under Texas Occupations Code,
§1101.151, which authorizes the Texas Real Estate Commission
to make and enforce all rules and regulations necessary for the
performance of its duties and to establish standards of conduct
and ethics for its licensees in keeping with the purpose and intent
of the Act to insure compliance with the provisions of the Act.
The statutes affected by this proposal are Texas Occupations
Code, Chapters 1101 and 1102. No other statute, code or article
is affected by the proposed amendments.
§535.62. Acceptable Courses of Study.
(a) - (c) (No change.)
(d) A core real estate course also must meet each of the fol-
lowing requirements to be accepted.
(1) - (4) (No change.)
(5) For a correspondence course[, the course must have
been offered by an accredited college or university, and students re-
ceiving credit for the course must pass either]:
(A) the course must have been offered by:
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(i) an accredited college or university:
(ii) a school accredited by the commission; or
(iii) a real estate regulatory agency of another state.
(B) Students receiving credit for the course must pass
either:
(i) a proctored final examination administered un-
der controlled conditions to positively identified students and graded
by the instructor or, if the examination is being graded mechanically or
by use of a computer, by the provider, using answer keys approved by
the instructor or provider; or
(ii) an examination by use of a computer under con-
ditions that satisfy the commission that the examinee is the same person
who seeks course credit.
[(A) a proctored final examination administered under
controlled conditions to positively identified students and graded by
the instructor or, if the examination is being graded mechanically or by
use of a computer, by the provider, using answer keys approved by the
instructor or provider; or]
[(B) an examination by use of a computer under condi-
tions that satisfy the commission that the examinee is the same person
who seeks course credit.]
(6) - (9) (No change.)
(e) - (f) (No change.)
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Office of the Secretary of State on March 3, 2008.
TRD-200801273
Loretta R. DeHay
Assistant Administrator and General Counsel
Texas Real Estate Commission
Earliest possible date of adoption: April 20, 2008





The Texas Real Estate Commission (TREC) proposes amend-
ments to §535.71, concerning Mandatory Continuing Education:
Approval of Providers, Courses and Instructors.
The amendments to §535.71 change the requirements for
approval of correspondence courses offered to meet mandatory
continuing education (MCE) requirements for a real estate
salesperson or broker license under the Real Estate License
Act, Texas Occupations Code, Chapter 1101. Currently corre-
spondence courses must be offered by an accredited college
or university. TREC would continue to accept correspondence
courses offered by accredited colleges and universities, but
correspondence courses approved by the commission and of-
fered by a school accredited by the commission and acceptable
correspondence courses approved by a real estate regulatory
agency of another state could be used to meet mandatory
continuing education requirements for a real estate salesperson
or broker license under the Real Estate License Act.
Karen Alexander, Staff Services Director, has determined that
for the first five-year period the amendments are in effect there
will be no significant fiscal implications for the state or for units
of local government as a result of enforcing or administering the
amendments. There is no anticipated impact on local or state
employment as a result of implementing the amendments. There
will not be an adverse economic impact on small businesses and
micro-businesses as a result of implementing the amendments.
The economic cost to persons who are required to comply with
the proposed section will be the fees associated with becoming
a TREC MCE provider if the person is not already a TREC
provider. The proposed amendment contains provisions for
MCE providers to continue operating in the same manner as
currently established with the additional ability to offer corre-
spondence courses. Further, businesses that have existing
relationships with colleges and universities are not precluded
from maintaining the relationship, but they will also be able to
independently offer approved correspondence courses if the
businesses become a TREC MCE provider.
Ms. Alexander also has determined that for each year of the first
five years the amendments as proposed are in effect the pub-
lic benefit anticipated as a result of enforcing the amendments
will be that existing TREC MCE providers will be able to inde-
pendently offer correspondence courses that applicants and li-
censees may use for MCE credit.
Comments on the proposal may be submitted to Loretta R. De-
Hay, General Counsel, Texas Real Estate Commission, P.O. Box
12188, Austin, Texas 78711-2188.
The amendments are proposed under Texas Occupations Code,
§1101.151, which authorizes the Texas Real Estate Commission
to make and enforce all rules and regulations necessary for the
performance of its duties and to establish standards of conduct
and ethics for its licensees in keeping with the purpose and intent
of the Act to insure compliance with the provisions of the Act.
The statutes affected by this proposal are Texas Occupations
Code, Chapters 1101 and 1102. No other statute, code or article
is affected by the proposed amendments.
§535.71. Mandatory Continuing Education: Approval of Providers,
Courses and Instructors.
(a) - (w) (No change.)
(x) Correspondence courses for elective credit. An MCE
provider may register an MCE elective course by correspondence with
the commission if the course is subject to the following conditions:
[(1) the course must be offered by a college or university
accredited by a regional accrediting association, such as the Commis-
sion on Colleges of the Southern Association of Colleges and Schools,
or its equivalent, which offers correspondence courses, whether credit
or noncredit, in other disciplines;]
(1) [(2)] the content of the course must satisfy the require-
ments of the Act, §1101.455, and these sections; and
(2) [(3)] the course does not include a request for required
legal course credit.
(y) (No change.)
(z) Correspondence courses for required legal credit. The
commission may approve a provider to offer an MCE required legal
ethics course by correspondence subject to the following conditions:
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[(1) the course must be offered by a college or university
accredited by a regional accrediting association, such as the Commis-
sion on Colleges of the Southern Association of Colleges and Schools,
or its equivalent, which offers correspondence courses, whether credit
or noncredit, in other disciplines;]
(1) [(2)] the content of the course must satisfy the require-
ments of the Act, §1101.455 and these sections, and must be substan-
tially similar to the legal courses disseminated and updated by the Com-
mission;
(2) [(3)] students receiving MCE credit for the course must
pass either:
(A) a proctored final examination administered under
controlled conditions to positively identified students, at a location and
by an official approved by the commission and graded by the instructor
or, if the examination is being graded mechanically or by use of a com-
puter, by the provider, using answer keys approved by the instructor or
provider; or
(B) an examination by use of a computer under condi-
tions that satisfy the commission that the examinee is the same person
who seeks MCE credit; and
(3) [(4)] written course work required of students must be
graded by an approved instructor or the provider’s coordinator or direc-
tor, who is available to answer students’ questions or provide assistance
as necessary, using answer keys approved by the instructor or provider.
(aa) - (hh) (No change.)
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Office of the Secretary of State on March 3, 2008.
TRD-200801274
Loretta R. DeHay
Assistant Administrator and General Counsel
Texas Real Estate Commission
Earliest possible date of adoption: April 20, 2008
For further information, please call: (512) 465-3900
♦ ♦ ♦
SUBCHAPTER I. LICENSES
22 TAC §535.92, §535.95
The Texas Real Estate Commission (TREC) proposes amend-
ments to §535.92, concerning Renewal: Time for Filing; Satis-
faction of Mandatory Continuing Education (MCE) Requirements
and §535.95, concerning Miscellaneous Provisions Concerning
License or Registration Renewals.
The amendments to §535.92(f) change the procedure for
licensees who choose to pay an MCE deferral fee under
§1101.457, Texas Occupations Code to defer MCE require-
ments for an additional 60 days after the date the license is
renewed. If a licensee fails to timely pay the deferral fee or fails
to complete the MCE requirements within the 60-day period,
the license will be placed on inactive status. To reactivate the
license, the licensee must pay an additional $250 fee, pay the
original $200 deferral fee, complete the MCE requirements, cer-
tify that the licensee has not engaged in real estate brokerage
activity, and pay the appropriate change fee.
The amendments to §535.92(h) change the requirements for
approval of correspondence courses offered to meet MCE re-
quirements for a real estate salesperson or broker license under
the Real Estate License Act, Texas Occupations Code, Chap-
ter 1101. Currently correspondence courses must be offered by
an accredited college or university. TREC would continue to ac-
cept correspondence courses offered by accredited colleges and
universities, but correspondence courses approved by the com-
mission and offered by a school accredited by the commission
and acceptable correspondence courses approved by a real es-
tate regulatory agency of another state could be used to meet
mandatory continuing education requirements for a real estate
salesperson or broker license under the Real Estate License Act.
The amendments to §535.95 are proposed to clarify recent
amendments to the Real Estate License Act (the Act), Texas
Occupations Code, Chapter 1101, enacted by House Bill
1530, 80th Legislative Session, Regular Session, regarding
fingerprinting requirements. The amendments would clarify
fingerprinting requirements in cases where a licensee renews a
license, has been fingerprinted, and the fingerprints have been
rejected by the DPS or the FBI. The proposed amendments to
§535.95 amend the text of the title of the section and authorize
the commission to renew a salesperson or broker license on
active status if the licensee has provided at least one set of
fingerprints to the Department of Public Safety (DPS), the
fingerprints were rejected by the DPS or the Federal Bureau of
Investigation (FBI), and the licensee has met all other require-
ments for renewal of the license including paying a renewal fee
and completing or properly deferring MCE (MCE) requirements.
In some cases the DPS or the FBI requires that the licensee, at
no additional cost, submit additional data or more fingerprints if
the first set of fingerprints were rejected for technical reasons.
The proposed rule authorizes the commission to issue the li-
cense in such cases if the licensee has otherwise complied with
all other renewal requirements, and requires the commission to
notify the licensee that the licensee needs to contact the DPS
to submit additional fingerprints. The proposed rule authorizes
the commission to take disciplinary action against a licensee for
failing to provide the requested data in a timely manner.
Karen Alexander, Staff Services Director, has determined that
for the first five-year period the amendments to §535.92(f) are
in effect there will be fiscal implications for the state, but not for
units of local government as a result of enforcing or administer-
ing the sections. The Enforcement Division currently assesses
administrative penalties against approximately 120 licensees per
year for failing to timely complete MCE under §1101.456, Texas
Government Code. If the trend continues the fiscal impact will be
approximately ten licensees a month paying the $250 late report-
ing fee in lieu of administrative penalties producing $5,000 ad-
ditional revenue for fiscal year 2008, $30,000 for 2009, $30,000
for 2010, $30,000 for 2011, $30,000 and $30,000 for 2012.
Ms. Alexander has determined that for the first five-year period
the amendments to §535.92(g) and §535.95 are in effect there
will be no significant fiscal implications for the state or for units
of local government as a result of enforcing or administering the
sections. There is no anticipated impact on local or state em-
ployment as a result of implementing any of the amendments.
There is no anticipated adverse impact on small businesses and
micro-businesses.
There is no anticipated economic cost to persons who are re-
quired to comply with the proposed amendments to §535.92(f).
The proposed amendment to §535.92(f) merely changes the pro-
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cedure so that rather than paying an administrative penalty, the
licensee will pay a late reporting fee to reactivate his or her li-
cense. The economic cost to persons who are required to com-
ply with the proposed amendments to §535.92(g) will be the fees
associated with becoming a TREC MCE provider if the person
is not already a TREC MCE provider. There is no anticipated
economic cost to persons who are required to comply with the
proposed amendments to §535.95.
Ms. Alexander also has determined that for each year of the first
five years the amendments to §535.92(f) are in effect the pub-
lic benefit anticipated as a result of enforcing the amendment
will be fewer cases referred to enforcement for persons who fail
to comply with the late MCE requirements as such licenses will
automatically go on inactive status if the licensee fails to timely
comply. For each year of the first five years the amendments
to §535.92(g) are in effect the public benefit anticipated as a
result of enforcing the amendment will be that existing TREC
MCE providers will be able to independently offer correspon-
dence courses that applicants and licensees may use for MCE
credit. For each year of the first five years the amendments to
§535.95 are in effect the public benefit anticipated as a result of
enforcing the amendment will be clarification of fingerprinting re-
quirements in cases where there have been technical difficulties
obtaining the fingerprint so that the license may be issued if the
licensee has otherwise met all other requirements for renewal of
the license.
Comments on the proposal may be submitted to Loretta R. De-
Hay, General Counsel, Texas Real Estate Commission, P.O. Box
12188, Austin, Texas 78711-2188.
The amendments are proposed under Texas Occupations Code,
§1101.151, which authorizes the Texas Real Estate Commission
to make and enforce all rules and regulations necessary for the
performance of its duties and to establish standards of conduct
and ethics for its licensees in keeping with the purpose and intent
of the Act to insure compliance with the provisions of the Act.
The statutes affected by this proposal are Texas Occupations
Code, Chapters 1101 and 1102, and Senate Bill 914 and House
Bill 1530, 80th Legislature, Regular Session. No other statute,
code or article is affected by the proposed amendments.
§535.92. Renewal: Time for Filing; Satisfaction of Mandatory Con-
tinuing Education Requirements.
(a) - (e) (No change.)
(f) Notwithstanding any provisions of the Act to the contrary,
when a licensee in an active status files a timely application to renew
a current license and has satisfied all requirements other than the com-
pletion of applicable MCE requirements, the commission shall renew
the current license in an active status. [and notify the licensee in writ-
ing that if the licensee has not completed the required number of hours
of MCE courses prior to the expiration date of the current license, the
licensee must pay an additional fee of $200 and complete the required
number of hours of MCE courses within 60 days after the effective date
of the new license. For the purpose of this section, a renewed license
is effective the day following the expiration of the current license. If
the licensee does not complete the required number of hours of MCE
courses prior to the expiration date of the current license, the licensee
shall complete the required number of hours of MCE courses and pay
the additional fee within 60 days after the effective date of the new li-
cense. MCE courses completed after expiration of the current license
under this provision may not be applied to the following renewal of the
license. Original applications and return to active status are subject to
MCE requirements imposed by the Act.]
(1) If the licensee has not completed MCE requirements
prior to the expiration of the current license, the licensee must, within
60 days after the effective date of the new license, pay an additional
MCE deferral fee of $200 AND complete the required number of MCE
hours.
(2) If, within 15 days after the end of the 60 day period set
out in paragraph (1) of this subsection, the commission has not been
provided with evidence that the licensee has completed the required
number of MCE hours and paid the MCE deferral fee of $200, the
renewed license shall be placed on inactive status.
(3) In order to reactivate a license placed on inactive status
under this subsection, the licensee must:
(A) provide the commission with evidence that the li-
censee has completed the required MCE hours;
(B) certify, on a form acceptable to the commission, that
the licensee has not engaged in activity requiring a license at any time
after the license became inactive;
(C) complete and submit a Request to Return to Active
Status Form if a broker or a Salesperson Sponsorship Form if a sales-
person and pay the appropriate fee;
(D) if the license was placed on inactive status because
the licensee failed to timely pay the $200 MCE deferral fee required by
paragraph (1) of this subsection, the licensee must, because the licensee
received the benefits of the 60-day deferral, pay the $200 MCE deferral
fee; and
(E) pay a late reporting fee of $250.
(4) For the purpose of this section, a renewed license is ef-
fective the day following the expiration of the current license. MCE
courses completed after expiration of the current license under this pro-
vision may not be applied to the following renewal of the license.
(g) (No change.)
(h) A course taken by a Texas licensee to satisfy continuing
education requirements of another state may be approved on an indi-
vidual basis for MCE elective credit in this state upon the commission’s
determination that:
(1) (No change.)
(2) the course was approved for continuing education
credit for a real estate license by the other state [and, if a correspon-
dence course, was offered by an accredited college or university];
(3) - (5) (No change.)
(i) - (m) (No change.)
§535.95. Miscellaneous Provisions Concerning License or Registra-
tion Renewals, Including Fingerprinting Requirements.
(a) - (d) (No change.)
(e) To provide for an orderly implementation of fingerprint-
ing requirements and minimize disruption of licensure, the commis-
sion may issue a renewal license on active status if the licensee has
provided at least one set of fingerprints to the Department of Public
Safety (DPS), the fingerprints were rejected by the DPS or the Federal
Bureau of Investigation FBI, and the licensee has otherwise complied
with all other renewal requirements. If it is subsequently determined
that the DPS or the FBI requires additional data from the licensee to
complete a criminal history record check, the commission shall so no-
tify the licensee. The commission may take disciplinary action against
a licensee for failing to provide the requested data within a reasonable
time, as specified in the notice.
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This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Office of the Secretary of State on March 3, 2008.
TRD-200801275
Loretta R. DeHay
Assistant Administrator and General Counsel
Texas Real Estate Commission
Earliest possible date of adoption: April 20, 2008




The Texas Real Estate Commission (TREC) proposes amend-
ments to §535.101, concerning Fees.
The proposed amendments add a fee charged by the Federal
Bureau of Investigation for a national criminal history check in
connection with a license renewal. The fee is variable, but is
currently set at $19.25. The amendments also propose a late
reporting fee of $250 for licensees who fail to timely comply with
the requirements of 22 TAC §535.92(f). Under §1101.457, Texas
Occupations Code, a licensee may pay a $200 MCE deferral fee
to defer MCE requirements for an additional 60 days after the
date the license is renewed. If a licensee fails to timely pay the
deferral fee or fails to complete the MCE requirements within the
60-day period, the license will be placed on inactive status under
proposed amendments to 22 TAC §535.92(f). To reactivate the
license, the licensee must pay the $250 late reporting fee, pay
the original $200 deferral fee, complete the MCE requirements,
certify that the licensee has not engaged in real estate brokerage
activity, and pay the appropriate change fee.
Karen Alexander, Staff Services Director, has determined that
for the first five-year period new §535.101(b)(17) is in effect
there will be fiscal implications for the state, but not to units
of local government as a result of enforcing or administering
§535.101(b)(17). The current fee that the Federal Bureau of
Investigation charges for federal criminal history record checks
is $19.95. Approximately 180 applicants may be required to
pay the fee in Fiscal Year 2008 for total estimated revenue of
$3,465. For Fiscal Year 2009, approximately 1,080 applicants,
and 14,400 Salesperson Annual Education renewal licensees
are estimated to be required to pay the fee for total estimated
revenue of $301,455. For each of the three years after (2010
- 2012), approximately 1,080 applicants, and 21,600 Salesper-
son Annual Education renewal licensees are estimated to be
required to pay the fee for a total estimated revenue of $436,590
per year. This estimate does not include estimated revenue for
2-year license renewals as implementation of those costs will
not begin until 2010.
Ms. Alexander has determined that there is no anticipated im-
pact on local or state employment as a result of implementing
the amendments. However, there is an anticipated impact on
small businesses and micro-businesses. The Commission has
approximately 150,000 real estate brokers and salespersons li-
censed in Texas. It is estimated that nearly all of these en-
tities are small businesses and many of them are micro-busi-
nesses. The projected economic impact of this rule amendment
on these small businesses will be slightly negative due to a re-
quired fee, currently set at $19.25 by the Federal Bureau of In-
vestigation to conduct a national criminal history record check.
Under §2006.002, Texas Government Code, an agency is re-
quired to consider alternative regulatory methods only if the al-
ternative methods would be consistent with the health, safety
and environmental and economic welfare of the state. TREC
has developed this proposed rule in accordance with a legisla-
tive mandate. Consequently, any variance from the legislative
mandate would not be consistent with the health, safety, and en-
vironmental and economic welfare of the state, and no alterna-
tive regulatory methods have been considered.
Ms. Alexander has determined that for the first five-year period
new §535.101(b)(18) is in effect there will be fiscal implications
for the state, but not for units of local government as a result of
enforcing or administering the sections. The Enforcement Divi-
sion currently assesses administrative penalties against approx-
imately 120 licensees per year for failing to timely complete MCE
under §1101.456, Texas Government Code. If the trend contin-
ues the fiscal impact will be ten licensees per month paying the
$250 late reporting fee in lieu of administrative penalties produc-
ing $5,000 additional revenue per fiscal year for 2008, $30,000
for 2009, $30,000 for 2010, $30,000 for 2011, and $30,000 for
2012. There are no anticipated fiscal implications for units of
local government. There is no anticipated impact on small busi-
nesses, micro businesses or local or state employment as a re-
sult of implementing the sections.
There is no anticipated impact on local or state employment
as a result of implementing new §535.101(b)(18). There is no
anticipated adverse impact on small businesses and micro-busi-
nesses. There is no anticipated economic cost to persons who
are required to comply with the proposed rule. The proposed
new §535.101(b)(18) merely changes the procedure so that
rather than paying an administrative penalty, a licensee who
fails to timely comply with the late MCE requirements will pay a
late reporting fee to reactivate his or her license.
Ms. Alexander also has determined that for each year of the
first five years new §535.101(b)(17) is in effect the public benefit
anticipated as a result of enforcing the amendment is that a na-
tional criminal history check will be conducted on every renewal
of a real estate salesperson and broker license. For each year
of the first five years new §535.101(b)(18) is in effect the pub-
lic benefit anticipated as a result of enforcing the amendment
will be fewer cases referred to enforcement for persons who fail
to comply with the late MCE requirements as such licenses will
automatically go on inactive status if the licensee fails to timely
comply.
Comments on the proposal may be submitted to Loretta R. De-
Hay, General Counsel, Texas Real Estate Commission, P.O. Box
12188, Austin, Texas 78711-2188.
The amendments are proposed under Texas Occupations Code,
§1101.151, which authorizes the Texas Real Estate Commis-
sion to adopt and enforce rules necessary to administer Chap-
ter 1101; and to establish standards of conduct and ethics for
its licensees to fulfill the purposes of Chapter 1101 and ensure
compliance with Chapter 1101.
The statute affected by this proposal is Texas Occupations Code,
Chapter 1101. No other statute, code or article is affected by the
proposed amendments.
§535.101. Fees.
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(a) (No change.)
(b) The commission shall charge and collect the following
fees:
(1) - (14) (No change.)
(15) a fee of $45 for the annual late renewal of a real estate
salesperson or broker license for a person whose license has been ex-
pired 90 days or less; [and]
(16) a fee of $60 for the annual late renewal of a real estate
salesperson or broker license for a person whose license has been ex-
pired more than 90 days but less than one year; [.]
(17) the fee charged by the Federal Bureau of Investiga-
tion for a national criminal history check in connection with a license
renewal; and
(18) a late reporting fee of $250 to reactivate a license un-
der §535.92(f) of this chapter.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Office of the Secretary of State on March 3, 2008.
TRD-200801276
Loretta R. DeHay
Assistant Administrator and General Counsel
Texas Real Estate Commission
Earliest possible date of adoption: April 20, 2008
For further information, please call: (512) 465-3900
♦ ♦ ♦
SUBCHAPTER R. REAL ESTATE
INSPECTORS
22 TAC §535.212
The Texas Real Estate Commission (TREC) proposes amend-
ments to §535.212, concerning Education and Experience Re-
quirements for an Inspector License.
The amendments to §535.212 changes the requirements for ac-
ceptability of correspondence courses offered to meet core and
continuing education requirements for a real estate and profes-
sional home inspector license under Texas Occupations Code,
Chapter 1102. Currently correspondence courses must be of-
fered by an accredited college or university. Under the proposed
amendments, TREC would continue to accept correspondence
courses offered by accredited colleges and universities, but cor-
respondence courses approved by the commission and offered
by schools accredited by the commission and acceptable corre-
spondence courses approved by a real estate regulatory agency
of another state could be used to meet core and continuing ed-
ucation requirements for a home inspector license in Texas.
Karen Alexander, Staff Services Director, has determined that
for the first five-year period the amendments are in effect there
will be no significant fiscal implications for the state or for units
of local government as a result of enforcing or administering the
amendments. There is no anticipated impact on local or state
employment as a result of implementing the amendments. There
will not be an adverse economic impact on small businesses and
micro-businesses as a result of implementing the amendments.
The economic cost to persons who are required to comply with
the proposed amendments will be the fees associated with be-
coming accredited by TREC if the person is not already a TREC
accredited proprietary school or MCE provider. The proposed
amendments contain provisions for licensed proprietary schools
and Mandatory Continuing Education (MCE) providers to con-
tinue operating in the same manner as currently established with
the additional ability to offer correspondence courses. Further,
businesses that have existing relationships with colleges and
universities are not precluded from maintaining the relationship,
but they will also be able to independently offer approved cor-
respondence courses if the businesses become accredited or
licensed with TREC.
Ms. Alexander also has determined that for each year of the first
five years the amendments as proposed are in effect the pub-
lic benefit anticipated as a result of enforcing the amendments
will be that existing TREC education providers will be able to in-
dependently offer correspondence courses that applicants and
licensees may use for education credit.
Comments on the proposal may be submitted to Loretta R. De-
Hay, General Counsel, Texas Real Estate Commission, P.O. Box
12188, Austin, Texas 78711-2188.
The amendments are proposed under Texas Occupations Code,
§1101.151, which authorizes the Texas Real Estate Commission
to make and enforce all rules and regulations necessary for the
performance of its duties and to establish standards of conduct
and ethics for its licensees in keeping with the purpose and intent
of the Act to insure compliance with the provisions of the Act.
The statutes affected by this proposal are Texas Occupations
Code, Chapters 1101 and 1102, and Senate Bill 914 and House
Bill 1530, 80th Legislature, Regular Session. No other statute,
code or article is affected by the proposed amendments.
§535.212. Education and Experience Requirements for an Inspector
License.
(a) Education requirements.
(1) - (2) (No change.)
(3) Except as provided to the contrary by this section, the
review and acceptance of correspondence courses or courses offered
by alternative delivery systems such as computers will be conducted in
the manner prescribed by §535.62 of this title (relating to Acceptable
Courses of Study). [Correspondence courses are acceptable only if
offered by an accredited college or university.]
(4) - (9) (No change.)
(b) (No change.)
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Office of the Secretary of State on March 3, 2008.
TRD-200801277
Loretta R. DeHay
Assistant Administrator and General Counsel
Texas Real Estate Commission
Earliest possible date of adoption: April 20, 2008
For further information, please call: (512) 465-3900
♦ ♦ ♦
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CHAPTER 543. RULES RELATING TO THE
PROVISIONS OF THE TEXAS TIMESHARE
ACT
22 TAC §§543.2, 543.4, 543.10
The Texas Real Estate Commission (TREC) proposes amend-
ments to §543.2, concerning Amendments; §543.4, concerning
Forms; and §543.10, concerning Escrow Requirements.
The amendments change the notice requirements for develop-
ers to notify TREC of a change in the amount of a surety bond
under §221.063(a) of the Texas Timeshare Act. Currently, a de-
veloper is required to file an amendment to a registration if there
is a change of more than 20% in the amount of an original surety
bond. The amendment would delete that requirement to amend
the registration, but a developer would be required to notify the
commission of any increase or decrease in the original surety
bond as provided for in §221.063(a) of the Texas Timeshare Act.
The amendment to §543.4 would adopt by reference an
amended Application for Abbreviated Registration of a Time-
share Plan, Form TSR 3-2 to make the form consistent with the
text in the Application to Register a Timeshare Plan, Form TSR
1-4.
Loretta R. DeHay, General Counsel, has determined that for the
first five-year period the amendments are in effect there will be
no fiscal implications for the state or for units of local govern-
ment as a result of enforcing or administering the amendments.
There is no anticipated impact on local or state employment as a
result of implementing the amendments. There is no anticipated
impact on small businesses and micro-businesses as a result
of implementing the proposed amendments. There is no antici-
pated economic cost to persons who are required to comply with
the proposed amendments.
Ms. DeHay also has determined that for each year of the first
five years the amendments as proposed are in effect the public
benefit anticipated as a result of enforcing the amendments will
be more efficiency and cost savings in reporting required infor-
mation to TREC.
Comments on the proposal may be submitted to Loretta R. De-
Hay, General Counsel, Texas Real Estate Commission, P.O. Box
12188, Austin, Texas 78711-2188.
The amendments are proposed under the Texas Government
Code, §221.024, which authorizes the Texas Real Estate Com-
mission to prescribe and publish forms and adopt rules neces-
sary to carry out the provisions of the Texas Timeshare Act.
The statute which is affected by this proposal is Texas Property
Code, Chapter 221. No other statute, code or article is affected
by the proposed amendments.
§543.2. Amendments.
(a) - (b) (No change.)
(c) "Material" includes, but is not limited to:
(1) - (6) (No change.)
[(7) a change of more than 20% in the amount of an original
surety bond;]
(7) [(8)] if applicable, an increase of more than 20% in an
original alternative assurance as defined by Section 221.063(a) of the
Texas Timeshare Act;
(8) [(9)] a change to a substantive provision of the escrow
agreement between the escrow agent and the developer;
(9) [(10)] a change of management company; or
(10) (11)] a change to a substantive provision of the man-
agement agreement.
(d) - (g) (No change.)
§543.4. Forms.
(a) - (b) (No change.)
(c) The Texas Real Estate Commission adopts by reference
Application for Abbreviated Registration of a Timeshare Plan, Form
TSR 3-2 [1], approved by the commission in 2008 [2006]. This docu-
ment is published by and available from the Texas Real Estate Commis-
sion, P.O. Box 12188, Austin, Texas 78711-2188, www.trec.state.tx.us.
(d) - (j) (No change.)
§543.10. Escrow Requirements.
(a) For purposes of Section 221.063(a) of the Texas Timeshare
Act, the alternative financial assurance from another state or jurisdic-
tion must be for the same timeshare plan as the timeshare plan being
registered or registration being amended.
(b) A timeshare developer shall, within 10 days of the change,
provide the commission with written notice of any increase or decrease
in the original surety bond as provided for in Section 221.063(a) of the
Texas Timeshare Act.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Office of the Secretary of State on March 3, 2008.
TRD-200801278
Loretta R. DeHay
Assistant Administrator and General Counsel
Texas Real Estate Commission
Earliest possible date of adoption: April 20, 2008
For further information, please call: (512) 465-3900
♦ ♦ ♦
TITLE 25. HEALTH SERVICES
PART 1. DEPARTMENT OF STATE
HEALTH SERVICES
CHAPTER 100. IMMUNIZATION REGISTRY
The Executive Commissioner of the Health and Human Services
Commission on behalf of the Department of State Health Ser-
vices (department) proposes amendments to §§100.1 - 100.6,
repeal of §100.7 and §100.8, and new §§100.7 - 100.10, con-
cerning the Texas Immunization Registry (the Registry).
BACKGROUND AND PURPOSE
Government Code, §2001.039, requires that each state agency
review and consider for readoption every 4 years each rule
adopted by that agency pursuant to the Government Code,
Chapter 2001. Sections 100.1 - 100.8 have been reviewed and
the department has determined that reasons for adopting the
sections continue to exist because rules on this subject are
needed, although current language in §100.7 and §100.8 is
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being renumbered as §100.9 and §100.10 (respectively), with
minor changes, so that entirely new language can be proposed
as new §100.7 and §100.8. This rulemaking also proposes
amendments that would implement portions of Senate Bill (SB)
11, 80th Legislature, Regular Session (2007), which amended
Health and Safety Code (the Code), Chapter 161. This rulemak-
ing proposal would also make various clarifying amendments
designed to improve the efficiency and readability of these rules
sections.
The proposed amendments, repeal, and new sections update
the agency, division, section, and branch names, reorder text
and sections to improve rule clarity and efficiency, and implement
SB 11 requirements.
SECTION-BY-SECTION SUMMARY
Section 100.1(2) is proposed to be amended to clarify that a
managing conservator or legal guardian can also grant the
requisite consent. Section 100.1(3) is proposed to be amended
to reflect the language of the Code, §161.0001(1), including
amendments made by SB 11. Section 100.1(4) is proposed
to be amended to reflect the current name of the department.
Existing §100.1(5) is proposed to be renumbered as §100.1(9)
and to be amended by changing "child" to "person" to reflect
SB 11 requirements. Existing §100.1(6) and (7) are proposed
to be renumbered as §100.1(10) and (11), respectively. Ex-
isting §100.1(8) is proposed to be deleted as confusing and
unnecessary language, and is proposed to be replaced with
a new definition for "immediate family member" to reflect the
requirements of SB 11. Existing paragraphs (9), (10), and (11)
in §100.1 are proposed to be renumbered to §100.1(12), (14),
and (17), respectively. Existing §100.1(12) is proposed to be
renumbered to §100.1(18), with "a person" replacing "children"
in order to reflect SB 11 requirements. New definitions are
proposed to be numbered as paragraphs (5) - (8), (13), (15),
and (16) to implement SB 11 requirements.
Section 100.2(a) is proposed to be amended to reflect amend-
ments made to the Code, §161.0073(a) by SB 11, and is also
proposed to be amended by adding language to reflect that a
managing conservator or legal guardian may also offer the re-
quired consent. Section 100.2(b) is proposed to be amended by
adding a statement which expressly states that Registry infor-
mation may only be accessed by the persons listed in rule, for
the purposes enumerated in the rule. Further amendments are
proposed to reflect the new classes of persons brought into the
regulatory scheme by SB 11. Amendments are also proposed
at subsection (b) to reflect that a managing conservator or legal
guardian may also offer the required consent.
Section 100.3 is proposed to be amended by changing the
section title to reflect that "guardian" is a reference to a "legal
guardian." Section 100.3(a) is proposed to be amended to add
managing conservators and legal guardians to the list of those
to be informed under the requirement, along with a cross-refer-
ence to the method to be used. The subsection is also proposed
to be amended by adding language that reflects changes to
§161.007(a) of the Code made by SB 11. Section 100.3(b) is
proposed to be amended to add managing conservators and
legal guardians to the list of persons that will receive the refer-
enced materials. Section 100.3(c) is proposed to be amended
to add managing conservators and legal guardians to the list
of persons that may receive the referenced notices. Section
100.3(d) is proposed to be amended to add managing conser-
vators and legal guardians to the list of persons that will receive
the referenced notices. Section 100.3(d)(6) is proposed to be
amended to add managing conservators and legal guardians to
the list of persons regarding reporting the referenced violation,
and to insert "alleged" in front of "violation" to reflect that such a
violation will not have been proven at that point of the process.
Section 100.4 is proposed to be amended by changing the sec-
tion title, and subsection (a), to reflect that this rule section is
only applicable to Registry consent and withdrawal relating to
minors, since these same issues will be dealt with separately
in new §100.7 and §100.8 regarding SB 11 requirements as to
certain adults. Section 100.4(a)(2) is proposed to be amended
by updating the current name and contact information of the de-
partment. Existing subsection (b) is proposed to be renumbered
as subsection (c), with a new subsection (b) proposed to be in-
serted which describes the consent process by which informa-
tion on minors is included in the Registry. In the new subsection
(b), the cross-reference to new §100.7 is necessary because SB
11 provides for inclusion of information regarding minors into the
Registry without consent (and therefore without consent need-
ing to be verified) in the limited situations described in the new
rule section. New subsection (b) would also specify how the de-
partment will handle consent verifications in situations involving
minors where such verification is required, which is authorized
under the authority given to the department under changes to
the Code, §161.007(a)(5) made by SB 11. This process is de-
signed to maximize efficiency of Registry operations. Existing
subsection (c) is proposed to be renumbered as new subsec-
tion (d), and is proposed to be amended to add managing con-
servators and legal guardians to the list of persons regarding
withdrawal of consent, and is also proposed to be amended by
adding a cross-reference to new §100.7 to reflect the exception
to the ability to withdraw consent, per SB 11. Existing subsec-
tion (d) is proposed to be renumbered as new subsection (e),
and is proposed to be amended to add managing conservators
and legal guardians to the list of persons who may request exclu-
sion of the information, while paragraph (2) updates the depart-
ment’s current name and contact information and also includes
a cross-reference to new §100.7 to reflect the exception to the
ability to request exclusion, per SB 11.
Section 100.5 is proposed to be amended by renumbering the
existing subsection (a) as a new subsection (b), with changes
that: reflect the new classes of persons brought into the Reg-
istry via SB 11; clarify that managing conservators and legal
guardians are included in the list of persons who can submit the
referenced information; improve readability; and expressly state
that submissions of the referenced information must be accord-
ing to department requirements. A new subsection (a) is pro-
posed which would provide an updated comprehensive list of the
classes of persons who will have information contained in the
Registry, given SB 11 requirements. Existing subsection (b) is
proposed to be renumbered as new subsection (c), with changes
that reflect the new classes of persons brought into the Registry
via SB 11, as well as changes to improve readability. Existing
subsection (c) is proposed to be renumbered as new subsection
(e), with changes that: effectively reflect the statutory scheme for
release of immunization records; expressly states the limitations
of use (if any) for each class of person listed, to prohibit parties
allowed direct access to the Registry from viewing records be-
yond those they are authorized to see, given state and federal
confidentiality laws; and expressing the limitation of direct elec-
tronic access to the Registry, which is necessary due to resource
constraints of the department and is advisable to help preserve
confidentiality. Existing subsection (d) is proposed to be renum-
bered as subsection (h), with changes that better express lia-
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bility limitations by cross-referencing the applicable Code provi-
sion, rather than attempting to paraphrase statutory language. A
new subsection (d) is proposed to concisely set out the methods
the department has to choose from when verifying consent, un-
der the authority granted the department under §161.007(a)(5)
of the Code as amended by SB 11. Existing subsection (e) is
proposed to be renumbered as new subsection (i), with changes
to reflect the new classes of persons brought into the Registry
via SB 11. New subsection (f) is proposed to provide a cross-ref-
erence to new §100.7 regarding release of information under the
scenarios described in that rule. New subsection (g) is proposed
to provide a cross-reference to new §100.8 relating to release of
information regarding first responders and their immediate fam-
ily under that rule.
Section 100.6 is proposed to be amended by adding language
to the section title which states that the section covers medical
verifications as well, and that the entire section is applicable only
to minors (as opposed to adults added to the Registry scheme
under SB 11, which will be covered elsewhere in the rules). Sub-
section (a) is proposed to be amended for readability and clar-
ity. Subsection (b) is proposed to be amended by deleting con-
fusing and outdated text and replacing it with a clear statement
regarding the providers’ obligation to submit the required data
elements to the department within the stated 30 day deadline.
Subsection (c) is proposed to be amended in a manner similar
to subsection (b), except that (c) is applicable to applicable pay-
ors as opposed to providers. Subsection (d) is proposed to be
amended by adding managing conservator and legal guardian
to the list of persons who can provide a child’s immunization his-
tory to the department. Existing subsection (e) is proposed to be
deleted because its subject matter will be covered under other
provisions under this section as reorganized. Existing subsec-
tion (f) is proposed to be renumbered as subsection (e), with
changes to improve clarity. Existing subsection (g) is proposed
to be renumbered as subsection (f).
The text in existing §100.7 and §100.8 is proposed to be moved
to §100.9 and §100.10, respectively, with changes as part of the
reorganization of this subchapter (see discussion of proposed
changes as follows).
New §100.7 is being proposed to implement changes to the
Code, Chapter 161, amended by SB 11 regarding the following
scenarios: potential and declared disasters; public health emer-
gencies; terrorist attacks; hostile military or paramilitary actions;
and/or extraordinary law enforcement emergency events. SB 11
mandates a major expansion in the existing scope of the Reg-
istry. Under that legislation, the Registry must contain specified
information regarding persons who receive an immunization,
antiviral, and/or other medication administered to prepare for,
and/or in response to, the listed scenarios--as stated in pro-
posed new subsection (a) of the section. The provider deadline
to submit data elements is set at 30 days in the new subsection
(b). This will allow the Registry to reflect an accurate picture of
the immunizations, etc. being administered in the emergency
so that information will be available to those who need it. SB 11
amends §161.00705 of the Code to include requirements for the
department to track adverse reactions in these situations, and
proposed new rule subsection (c) implements this requirement.
The rule language states that such tracking will be based on
reports the department receives from health care providers, as
opposed to being based on an impractical attempt by the de-
partment to proactively contact all providers who were active in
any given disaster/emergency. The statute does not make such
reporting mandatory for providers, and the agency does not
have the resources to attempt to identify and contact all these
providers who administered health care during the emergency.
SB 11 provides that consent is not necessary for the health care
information at issue to be included in the Registry, but goes on
to charge the agency with determining the time period following
the disaster/emergency event after which consent would be
required for continued inclusion. Department Preparedness
Program staff have analyzed this situation, using their long ex-
pertise in public health and emergency management in Texas,
and have determined that the appropriate time period is five
years after the end date of the emergency scenario. Reasons
for choosing this time period are based on public health needs:
(1) The five year period is commonly used as the interval for
when boosters are recommended (e.g., tetanus, pneumonia if
>64 years). To avoid over-immunizing individuals under pro-
posed §100.7, and to avoid the costs of revaccinating persons
who don’t keep personal records, a five-year period in the Reg-
istry would be sufficient for record-checking purposes.
(2) Adequate time is needed to track individuals with adverse
reactions that are reported to the department by the providers
at issue. It is currently unknown how many adverse reactions
will result from use of antiviral drugs, antibiotics, vaccines, or
emergency use authorization (EUA) drugs that may be used dur-
ing a scenario described in proposed §100.7. The department
tracking of adverse reactions following such a scenario may take
years, especially if a large number of individuals are affected.
Five years is a minimal time in which to examine trends.
New §100.7(d) specifies the details of how this post-emergency
transition period will work. Since the Texas Legislature did not
define the various emergency terms used in SB 11, and did not
include an explicit method for determining their duration, the pro-
posed new subsection (d) states that: for types of emergencies
where existing statutes provide for the duration, that will be the
controlling trigger date; for types of emergencies where the law
does not so provide, the department will determine the end date
and post it on the department website. The department will use
its expertise in public health and emergency management to
make the latter determinations, and the website posting should
be an effective method of getting this information disseminated.
Once the time period referenced in subsection (d) has passed,
consent is required under SB 11 and proposed new subsection
(e) details the mechanics of that process. Proposed new sub-
section (f) pertains to department release of the information, and
implements SB 11 changes to the Code, §161.00705(g).
New §100.8 implements changes to the Code, Chapter 161,
amended by SB 11 regarding immunization information of first
responders and their immediate families. SB 11 contains a sec-
ond major expansion in the existing scope of the Registry. Under
that legislation, first responders (and immediate family members,
as defined, over 18) may request that a provider who adminis-
ters an immunization to the person provide information regard-
ing that immunization to the department for inclusion in the Reg-
istry, as described in proposed new rule subsection (a). Unlike
the scenarios described in proposed new §100.7, the new leg-
islation does not make this requirement mandatory. Rather, it
is an available option for the persons covered. Proposed new
subsection (b) requires the provider to submit that information,
upon receiving such a request, as mandated by SB 11 through
amendments to §161.00706(b) of the Code. The language in
this subsection goes on to articulate deadlines and mechanics
for how this works, including the logistics and methodologies for
verification of the request for inclusion in the Registry. Proposed
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new subsection (c) describes the logistics of making the request.
Proposed subsection (d) covers the issue of medical verifica-
tion regarding information submitted under this section, and lists
documents that will be acceptable for that purpose. Proposed
new subsection (e) details when the department can release
such information, and this language tracks SB 11 amendments
to §161.00706(d) of the Code. Proposed new subsection (f) de-
tails the ability of the person to have their information removed
from the Registry, and this language tracks SB 11 amendments
to §161.00706(e) of the Code.
New §100.9 provides the definition for an official immunization
record, and is merely the language from existing §100.7 moved
as part of the reorganization of this subchapter.
New §100.10 provides instructions for filing complaints about the
Registry, and details the department’s associated reporting re-
quirements. This is the language from existing §100.8 moved
as part of the reorganization of this subchapter, but with changes
that: insert "alleged" in front of "failure to comply" to reflect that
such a violation will not have been proven at that point of the
process; improve readability; and include new reporting require-
ments associated with SB 11.
FISCAL NOTE
Casey S. Blass, Section Director, Disease Prevention and Inter-
vention Section, has determined that for each year of the first
five-year period the sections are in effect, there will be no fiscal
implications to state or local governments. The department
or state costs associated with the Immunization Registry rule
amendments required by Senate Bill 11 for IT programming,
operational changes, and first responder education will be
absorbed within available resources and new funding will not be
requested. Also, Mr. Blass has determined that there would be
some new burdens placed on certain health care providers by
the regulations being proposed, given that SB 11 expands the
scope of patients who will have health care information placed
in the Registry and therefore inherently expands the types of
providers who care for those patients. Some of these impacted
providers may be small or micro-businesses (see the following
small and micro-business impact analysis as follows).
SMALL AND MICRO-BUSINESS IMPACT ANALYSIS
Once a provider is within the scope of proposed rules, then the
rules provide for certain things that must be done such that the
impacts are definite (e.g., provider must devote resources nec-
essary to file reports). Since these impacts will happen, the de-
partment analysis under Economic Impact Statement of this pre-
amble will also serve to satisfy the Small Business Impact Anal-
ysis required by Government Code, §2006.002(a).
The Economic Impact Statement of this preamble does not
explicitly cover "micro-businesses," but Government Code,
§2006.002(a), requires an analysis of the impacts on such
businesses. The department believes that many of the health
care providers impacted by the proposed rules will be "mi-
cro-businesses" as well as "small businesses," and thus the
department’s analyses regarding the latter will also be appli-
cable to the former. While it is true that a micro-business may
be inherently somewhat less able to absorb new regulatory
burdens than a small business, the department believes that
the reporting, etc. requirements in the proposed rules would
be minimal enough to not place an undue burden on these
"micro-business" providers.
There is no anticipated negative impact on local employment.
Government Code, Chapter 2006, was amended by the 80th
Legislative Regular Session (House Bill 3430) to require that,
before adopting a rule that may have an adverse economic ef-
fect on small businesses, a state agency must first prepare an
Economic Impact Statement and a Regulatory Flexibility Analy-
sis.
The definition of a "small business" for purposes of this require-
ment was codified in Government Code, §2006.001(2). Under
this definition, a "small business" is an entity that is: for profit, in-
dependently owned and operated; and has fewer than 100 em-
ployees or less than $6 million in annual gross receipts. Inde-
pendently owned and operated businesses are self-controlling
entities that are not subsidiaries of other entities or otherwise
subject to control by other entities (and are not publicly traded).
Mr. Blass has determined that there may be an adverse eco-
nomic effect on those small businesses directly regulated by
the proposed rules. Therefore, the following two analyses have
been performed:
ECONOMIC IMPACT STATEMENT
There are two major areas of possible impact regarding the pro-
posed rules. The first area of impact is regarding the new system
that would allow health care providers and birth registrars, if they
chose, to affirm consent for persons online in the Registry. The
second area of impact is regarding new reporting requirements
mandated by SB 11 and implemented by this rulemaking pack-
age. This second area can be subdivided into two subsets. The
first subset is health care providers who already report immu-
nization information regarding children in Texas, but who would
now have to also report data regarding any patients they have
covered by proposed new rules §100.7 and §100.8. The second
subset is healthcare providers who currently do not give immu-
nizations to children, and thus do not report under existing rules,
but who may give immunizations to adults under proposed new
rules §100.7 and §100.8 and would thus be required to do cer-
tain Registry reporting as to patients covered under those rule
sections.
The proposed changes to §100.4, pursuant to SB 11, would al-
low the department to implement a process for the health care
providers in question to affirm consent for their patient’s Reg-
istry participation if that affirmation has not already been done by
another allowable person under the rule (birth registrars are dis-
cussed separately as follows). Current law requires all providers
to report to the Registry immunizations administered to children
under 18 years of age. The department is required to verify con-
sent prior to inclusion of the information in the Registry. Cur-
rently, a significant number of providers fax or mail the com-
pleted consent forms to the department, and they are verified
via a manual evaluation of each form by department staff. The
proposed rules would allow the department to verify consent by
providing a process for providers to affirm consent for their pa-
tients, and then to indicate that this has been done electronically
in the Registry. This standardized affirmation process would al-
low for significantly quicker creation of new client records in the
Registry, with concurrent faster realization of all the benefits that
come with data inclusions in the Registry.
If a provider elects to use it, the new affirmation process would
require that a provider site, if not already registered and report-
ing to the Registry, submit a registration application for Registry
participation (access to the Registry has always required regis-
tration). The registration application is free of charge and can
be completed and submitted by a provider or provider staff in
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approximately 10 to 15 minutes. A provider site may include
one or more physicians in that practice in its registration. A
provider/provider site that is approved for Registry participation
may access the Registry free of charge at any time. A computer
with Internet access is required for access to the Registry, and
basic computer skills are necessary. Actual economic cost will
vary depending on the provider staff assigned to completion of
the registration application (e.g., office manager, nurse, physi-
cian). However, the department believes that the current state
of health care practice in Texas, given the complexities of vari-
ous governmental and private insurance coverages, is such that
the providers impacted by this proposed rule will already have
the technological capability to facilitate Registry access and will
possess (or have staff that possess) the requisite skills for regis-
tering for, and entering information into, the Registry (if they are
not already doing so).
The new affirmation process would be necessary only for the ad-
dition of new clients who are not already enrolled in the Registry.
The vast majority of newborns are currently enrolled in the Reg-
istry during the birth registration process. It is estimated that over
90% of Texas children under age 6 are currently enrolled in the
Registry. The affirmation process, when necessary, will require
approximately 7 to 12 minutes of provider staff time to perform a
client search, print the Registry consent form for signature, get
the form filled out and signed, and perform the online affirma-
tion that a signed consent form has been obtained. Immediately
after affirmation, the provider may enter immunization data into
the Registry for that patient. Actual economic cost will vary de-
pending on the provider staff resources to obtain and affirm con-
sent and enter data into the Registry (e.g., nurse, office man-
ager, medical records or clerical staff), but the additional burden
should be minimal. Those providers who are currently mailing or
faxing consent forms to the department should actually experi-
ence improved efficiency, given that currently the provider must
wait until the department verifies consent before the provider can
enter information into the Registry for that patient. Under the
proposed rules, the provider could log on to the Registry, affirm
consent, and immediately begin entering information on the im-
munizations the provider just administered.
The approximate number of small businesses (health care
providers and provider sites) potentially impacted by the
changes to §100.4 is 9,000 to 14,000 (including pediatricians,
general practice physicians, family practice physicians and
family medicine physicians).
Proposed changes to §100.4 would also allow the department to
implement a process (similar to the one described previously) for
a birth registrar to affirm consent for a newborn’s Registry partic-
ipation. Currently, a birth registrar in possession of a completed
consent form for a newborn child faxes or mails the form to the
department for verification of consent. The proposed rules would
allow the department to verify consent by providing a process
for a birth registrar to affirm electronically that consent has been
obtained from the parent/managing conservator/legal guardian.
The difference between this process and the one described pre-
viously for health care providers is that birth registrars would
use the Texas Electronic Registrar system (an existing database
which birth registrars use to enter vital statistic data) as a portal
to affirm consent. This standardized affirmation process would
allow for significantly quicker creation of new client records in the
Registry, with concurrent faster realization of all the benefits that
come with data inclusion in the Registry. Electronic integration
of the Registry consent affirmation process with the Texas Elec-
tronic Registrar system would require a minor change in birthing
center workflow but will not require additional time or staff re-
sources, compared to the current process--birth registrars would
be able to facilitate enrollment of a child into the Registry more
quickly than is the case today with the registrar currently faxing
or mailing consent forms to the department, given the inherent
lag time for processing before the child is approved for Registry
inclusion.
Changes to §100.7 require that health care providers report
immunizations, antivirals, and other medications administered
to individuals to prepare for, or in response to, a list of events
related to disasters and emergencies. Because of the inherent
time imperatives in the emergency/disaster-related scenarios
covered in SB 11, the process for reporting to the Registry
would require that a provider site, if not already registered and
reporting to the Registry, submit a one-time registration appli-
cation for Registry participation. The registration application
is free of charge and can be completed and submitted by a
provider or provider staff in approximately 10 to 15 minutes.
Registration is required for each provider site (facility) that will
report information to the Registry or access Registry data. A
provider site may include one or more physicians in that practice
in its registration. A provider/provider site that is approved for
Registry participation may access the Registry free of charge
at any time. A computer with Internet access is required for
access to Registry data, and basic computer skills are neces-
sary. Actual economic cost will vary depending on the provider
staff assigned to completion of the registration application (e.g.,
office manager, nurse, physician). The department realizes that
the new reporting requirements will fall on some providers who
do not treat children and therefore have had no experience with
the Registry. There will unavoidably be a higher learning curve
for these provider sites than for those sites already working with
the Registry. As a general matter, the department also realizes
that there will be a small impact on all providers who must
comply with the new reporting requirements required by SB 11
and reflected in the proposed rule. However, the department
believes that the current state of health care practice in Texas,
given the complexities of various governmental and private
insurance coverages, is such that the providers impacted by
this proposed rule will already have the technological capability
to facilitate Registry access and will possess (or have staff that
possess) the requisite skills for registering for, and entering
information into, the Registry (if they are not already doing so).
The infrequency of the disaster/emergency scenarios refer-
enced in the rule should minimize the frequency of reporting
that has to be done under proposed §100.7.
In the event of a disaster or emergency, a health care provider
administering immunizations, antivirals, and/or other medi-
cations to individuals to prepare for, or in response to, the
disaster/emergency scenario will be required to report infor-
mation to the Registry. Reporting will be performed using
Internet Registry access, as prescribed by the department. It
is estimated that reporting of a patient’s data elements to the
Registry can be performed in approximately 2 to 4 minutes,
including performing a client search and data entry of required
information. SB 11 (and thus the proposed rule) does not
require that consent be granted for data inclusion in the Registry
until a certain time period, described in proposed §100.7(d), has
passed. However, SB 11 provides that consent must be granted
and verified for the information to remain in the Registry after
that date. In the event that a patient wishes to grant consent for
retention of data in the Registry, beyond the period described
previously, the provider may print the Registry consent form for
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the patient’s completion and signature and then perform the
online affirmation that proper consent has been obtained. At
this point, the affirmation process is similar to that described
for proposed §100.4 in this preamble, and the potential impacts
should also be similar.
SB 11 states that the health care providers at issue here may re-
port adverse reactions to the immunizations, antivirals, and other
medications to the department, and the proposed rules reflect
this language. Because the provider has a choice in whether to
make such reports, and thus is completely in control of whether
any economic impact associated with such reporting is incurred,
the department does not analyze those possible impacts here.
The approximate number of small businesses (health care
providers and provider sites) potentially impacted by the
changes to §100.7 is 10,000 to 16,000 (including pediatricians,
general practice physicians, family practice physicians, family
medicine physicians and emergency medicine physicians).
Impacts will be lesser, as discussed previously, for the subset of
these providers who are already working with the Registry when
one of these scenarios begins, as opposed to those who have
no familiarity with it. Potential impact to these providers may
vary depending on the nature, extent and duration of the disas-
ter/emergency. Impacts to these providers may be minimized
because the department expects that public health facilities
(e.g., local health departments; department regional clinics) will
play the initial and primary role in disaster/emergency response.
A limited number of small business providers may become
involved in initial disaster response activities, although they will
likely perform a larger role in response activities if the event
increases in severity or duration.
Proposed changes to §100.8, pursuant to SB 11 requirements,
would require that health care providers report data elements re-
garding immunizations to the Registry at the request of a first re-
sponder or an immediate family member of a first responder (the
first responder or immediate family member may elect to submit
immunization information directly to the department for inclusion
in the Registry). The process for provider reporting to the Reg-
istry requires that a provider site, if not already registered and
reporting to the Registry, submit a one-time registration applica-
tion for Registry participation. The registration application is free
of charge and can be completed and submitted by a provider or
provider staff in approximately 10 to 15 minutes. Registration is
required for each provider site (facility) that will report information
to the Registry or access Registry data. A provider site may in-
clude one or more physicians in that practice in its registration. A
provider/provider site that is approved for Registry participation
may access the Registry free of charge at any time. A computer
with Internet access is required for access to Registry data, and
basic computer skills are necessary. Actual economic cost will
vary depending on the provider staff assigned to completion of
the registration application (e.g., office manager, nurse, physi-
cian), and whether the provider site is already working with the
Registry.
The department is required to verify the request from a first re-
sponder or immediate family member prior to inclusion of the
client’s information in the Registry. The proposed rules allow the
department to verify the request for inclusion by providing an on-
line process for a provider to electronically affirm that such a re-
quest has been received. This standardized affirmation process
would allow for immediate creation of new client records in the
Registry and will facilitate immediate reporting of immunizations
by providers. The affirmation process, when necessary, will re-
quire approximately 2 to 5 minutes of provider staff time to enter
client information into the Registry and perform the online affir-
mation that a request for inclusion has been obtained. Imme-
diately after affirmation of the request, the provider may enter
immunizations relating to first responders or immediate family
members into the new client’s record. It is estimated that the ac-
tual reporting of a client’s data elements into the Registry can be
performed in approximately 2 to 4 minutes. Actual economic cost
will vary depending on the provider staff assigned to affirm the re-
quest for inclusion and enter data into the Registry (e.g., nurse,
office manager, medical records or clerical staff). Some minor
resource impact will be felt by these providers who must follow
the new reporting requirements, with lesser impacts on those
providers who are already working with the Registry (similar to
the situation with impacts regarding proposed new §100.7). Pre-
sumably the type of patients described in proposed new §100.8
will make up a small percentage of a provider’s over-all practice,
which should function to minimize this reporting burden.
The approximate number of small businesses (health care
providers and provider sites) potentially impacted by the
changes to §100.8 is 7,000 to 10,000 (including general prac-
tice physicians, family practice physicians, family medicine
physicians and emergency medicine physicians). The impact to
these providers may be minimized because the proposed rules
allow a first responder or immediate family member to submit
immunization information directly to the department for inclusion
in the Registry. The department is also evaluating a process that
would allow a first responder or immediate family member to
submit a request for Registry inclusion, as well as immunization
information, through the department Health Service Region
offices and through participating local health departments.
REGULATORY FLEXIBILITY ANALYSIS
Government Code, Chapter 2006, was amended by the 80th
Legislative Regular Session, (House Bill 3430), 2007 to require,
as part of the rulemaking process, state agencies to prepare a
Regulatory Flexibility Analysis that considers alternative meth-
ods of achieving the purpose of the rule. There is an exception to
this requirement, however. An agency is not required to consider
alternatives that, while possibly minimizing adverse impacts on
small businesses, would not be protective of the "health, safety
and environmental and economic welfare of the state." When
the proposed rules are merely an implementation of legislative
directives because of statutory changes, that proposed rule lan-
guage becomes per se consistent with the health, safety, or en-
vironmental and economic welfare of the state, and therefore the
department need not consider alternative methodologies as part
of the preamble small business impact analysis. Of the two cat-
egories of potential impacts discussed herein, the first group (re-
lated to consent verification through an online system) only occur
if the regulated party chooses to take upon himself the burden of
helping the other person demonstrate consent to the agency. It
is not a mandatory burden on the provider or birth registrar. Only
the second major group of impacts is mandatory, and those are
the reporting impacts. SB 11 mandates that providers report the
listed data elements for those patients, and in those scenarios,
described in proposed new rules §100.7 and §100.8.
PUBLIC BENEFIT
Mr. Blass has determined that for each year of the first five years
that the sections are in effect, the public will benefit from adop-
tion of the sections. The public benefit anticipated as a result of
enforcing or administering the sections as proposed is to oper-
ate the program to ensure the safety of the public, and to clar-
PROPOSED RULES March 21, 2008 33 TexReg 2483
ify processes. Inclusion of medical information in the Registry
is inherently good for both the health of the individual patient
and for public health in general. Individual patients are bene-
fited by their health care providers having compiled and concise
health care information readily available concerning that patient,
so that health care can be delivered in an informed and proac-
tive manner which avoids the negative health outcomes possi-
ble when providers do not have a full knowledge of what care
other providers have given the patient. The Registry also facil-
itates vaccination reminder notifications, which should increase
the number of persons who are properly immunized. Public
health is benefited because better health care to individual pa-
tients reduces the chance of disease outbreaks in the public. The
public at large is also benefited by improvements in efficiency in
the delivery of health care. Such efficiencies should help to con-
tain health care costs. Because the proposed rules bring more
people within the scope of the Registry, there should be a com-
mensurate expansion in the health (and other) benefits that the
Registry provides. These benefits should be particularly signifi-
cant regarding health care administered before, during and after
public emergencies (see proposed new rule at §100.7), given
the public health challenges inherent in such events.
Proposed rule changes designed to clarify processes regarding
the Registry should make the rules more efficient and easier to
understand, which should in turn increase the number of persons
agreeing to submit information into the Registry.
REGULATORY ANALYSIS
The department has determined that this proposal is not a
"major environmental rule" as defined by Government Code,
§2001.0225. "Major environmental rule" is defined to mean a
rule the specific intent of which is to protect the environment
or reduce risk to human health from environmental exposure
and that may adversely affect, in a material way, the economy,
a sector of the economy, productivity, competition, jobs, the
environment or the public health and safety of a state or a
sector of the state. This proposal is not specifically intended to
protect the environment or reduce risks to human health from
environmental exposure.
TAKINGS IMPACT ASSESSMENT
The department has determined that the proposed rules do
not restrict or limit an owner’s right to his or her property that
would otherwise exist in the absence of government action and,
therefore, do not constitute a taking under Government Code,
§2007.043.
PUBLIC COMMENT
Comments on the proposed rules may be submitted to Victoria
Brice, Disease Prevention and Intervention Section, Division
of Prevention and Preparedness, Department of State Health
Services, 1100 West 49th Street, MC-1946, Austin, Texas
78756, (512) 458-7111, extension 6658, or by e-mail to Victo-
ria.Brice@dshs.state.tx.us. Comments will be accepted for 30
days following publication of the proposal in the Texas Register.
LEGAL CERTIFICATION
The Department of State Health Services General Counsel, Lisa
Hernandez, certifies that the proposed rules have been reviewed
by legal counsel and found to be within the state agencies’ au-
thority to adopt.
25 TAC §§100.1 - 100.10
STATUTORY AUTHORITY
The proposed amendments and new rules are authorized by
Health and Safety Code, §81.021, which requires the depart-
ment to protect the public from communicable disease; §81.004,
which allows the department to adopt rules for the effective ad-
ministration of the Communicable Disease Act; and Chapter 161,
concerning the Immunization Registry; and Government Code,
§531.0055, and Health and Safety Code, §1001.075, which au-
thorize the Executive Commissioner of the Health and Human
Services Commission to adopt rules and policies necessary for
the operation and provision of health and human services by
the department and for the administration of Health and Safety
Code, Chapter 1001. Review of the sections implements Gov-
ernment Code, §2001.039.
The amendments and new rules affect Health and Safety Code,
Chapters 81, 161, 826, and 1001; and Government Code, Chap-
ter 531.
§100.1. Definitions.
The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicates otherwise.
(1) Child--The person or individual younger than 18 years
of age to whom a vaccine has been administered.
(2) Consent--A statement signed by a parent, managing
conservator, or legal guardian agreeing that the child’s immunization
history can be included in the registry and that the child’s immuniza-
tion record may be released from the registry.
(3) Data elements--The information:
(A) consistent with 42 U.S.C., §300aa-25, as amended,
defined as the information a provider who administers a vaccine is re-
quired to record in a medical record, including:
(i) the date the vaccine is administered;
(ii) the type of vaccine administered, vaccine man-
ufacturer and lot number;
(iii) the name, address, and if appropriate, the title
of the provider administering the vaccine; and
(iv) any adverse or unexpected events for a vaccine;
and
(B) relating to an immunization, antiviral, and/or other
medication administered to prepare for a potential disaster, public
health emergency, terrorist attack, hostile military or paramilitary
action, or extraordinary law enforcement emergency or in response to
a declared disaster, public health emergency, terrorist attack, hostile
military or paramilitary action, or extraordinary law enforcement
emergency.
[(3) Data elements--Consistent with 42 U.S.C. §300aa-25,
as amended, data elements are defined as the information a provider
who administers a vaccine is required to record in a medical record,
including:]
[(A) the date the vaccine is administered;]
[(B) the type of vaccine administered, vaccine manu-
facturer and lot number; and]
[(C) the name, address, and, if appropriate, the title of
the provider administering the vaccine.]
(4) Department--The Department of State Health Services
[Texas Department of Health].
(5) Extraordinary Law Enforcement Emergency--Within
the context of a public health emergency, a situation which requires
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extra staffing, overtime and/or extra-jurisdictional law enforcement
forces.
(6) First Responder--As defined by Government Code,
§421.095.
(7) Hostile Military or Paramilitary Act--An attack or other
use of force by an armed force of a nation or an organized unoffi-
cial group, against forces, property and/or infrastructure of the United
States, state or local government.
(8) Immediate family member--The parent, spouse, child,
or sibling of a person who resides in the same household as the person.
(9) [(5)] Immunization history--An accounting of all vac-
cines that a person [child] has received, or evidence of immunity, and
other identifying information.
(10) [(6)] Immunization record--A record containing the
name and date of birth of the person to whom a vaccine was adminis-
tered; dates of vaccine administration; types of vaccine administered;
and name and address of the provider that administered the vaccines;
or other evidence of immunity to a vaccine-preventable disease.
(11) [(7)] Immunization registry--The database or single
repository that contains immunization histories, which include neces-
sary personal data for identification. This database is confidential, and
access to content is limited to authorized users.
[(8) Parent--A parent, managing conservator, or legal
guardian.]
(12) [(9)] Payor--An insurance company, a health main-
tenance organization, or another organization that pays a health care
provider to provide health care benefits, including the administration
of vaccines to a person younger than 18 years of age.
(13) Potential disaster--An incident or event capable
of causing widespread or severe damage, injury, or loss of life or
property resulting from any natural or man-made cause, including fire,
flood, earthquake, wind, storm, wave action, oil spill or other water
contamination, volcanic activity, epidemic, air contamination, blight,
drought, infestation, explosion, riot, hostile military or paramilitary
action, or other public calamity requiring emergency action, or energy
emergency.
(14) [(10)] Provider--Any physician, health care profes-
sional, or facility personnel duly licensed or authorized to administer
vaccines.
(15) Public health emergency--An occurrence or imminent
threat of an illness or health condition, caused by bioterrorism, epi-
demic or pandemic disease, or novel and highly fatal infectious agent
or biological toxin, that poses a substantial risk of a significant number
of human fatalities or incidents of permanent or long-term disability.
Such illness or health condition includes, but is not limited to, an ill-
ness or health condition resulting from a natural disaster.
(16) Terrorist attack--An activity that is dangerous to hu-
man life and/or potentially destructive of critical infrastructure or key
resources and is intended to intimidate or coerce the civilian population,
or influence or affect the conduct of a government by mass destruction,
assassination, and/or kidnapping.
(17) [(11)] User--An entity or individual authorized by the
department to access immunization registry data.
(18) [(12)] Vaccine--Includes toxoids and other immuno-
logic agents which are administered to a person [children] to elicit an
immune response (immunization) and thus protect against infectious
diseases.
§100.2. Confidentiality.
(a) Except as provided by Health and Safety Code, Chapter
161, Subchapter A, §161.00705, information [Information] that indi-
vidually identifies a child or other individual, and is received by the
department for the immunization registry, is confidential and may be
used by the department for registry purposes only. Unless specifically
authorized by Health and Safety Code, Chapter 161, Subchapter A, the
department may not release registry information to any individual or
entity without the written consent of the person or, if a minor, the par-
ent, managing conservator, or legal guardian.
(b) A written confidentiality statement shall be signed by an
authorized representative of the user. Any user of the registry shall
protect the confidentiality of all immunization histories, records, and
reports. Registry information may only be accessed by the limited per-
sons, and used for the limited stated purposes, detailed at §100.5(e) of
this title (relating to Receipt and Release of Registry Data). A person
required to report information to the department for registry purposes
or authorized to receive information from the registry may not disclose
individually identifiable information of a child or other individual to
any individual or entity without the written consent of the individual
[person] or, if a child [minor], the parent, managing conservator or le-
gal guardian, or except as provided by the Occupations Code, Chapter
159, or the Insurance Code, Article 28B.04.
(c) Registry information is not subject to discovery, subpoena,
or other means of legal compulsion for release to any person or entity,
except as provided by Health and Safety Code, Chapter 161, Subchap-
ter A. Registry information is not admissible in any civil, administra-
tive, or criminal proceeding.
§100.3. Informing Parent, Managing Conservator, or Legal
Guardian.
(a) A parent, managing conservator or legal guardian of a pa-
tient younger than 18 years of age shall be informed, via the method-
ology described at subsection (b) of this section, that the department
has established and maintains an immunization registry for the pri-
mary purpose of establishing and maintaining a single repository of
immunization records to be used in aiding, coordinating, and promot-
ing efficient and cost-effective childhood vaccine-preventable disease
prevention and control efforts.
(b) The department shall provide written materials and forms
to providers for the purpose of informing a parent, managing conser-
vator or legal guardian about the immunization registry and specific
information collected in that registry.
(c) The department and providers may use the registry to pro-
vide notices by mail, telephone, personal contact, or other means to
a parent, managing conservator or legal guardian regarding his or her
child who may be due or overdue for a particular vaccine according to
the department’s immunization schedule.
(d) The first time the department receives registry data, from
a person other than the child’s parent, managing conservator or legal
guardian, for a child for whom the department has received consent to
be included in the registry, the department shall send a written notice
to the parent, managing conservator or legal guardian disclosing:
(1) that providers and payors may be sending the child’s
immunization information to the department;
(2) the information that is included in the registry;
(3) the persons to whom the information may be released;
(4) the purpose of the registry;
(5) the procedure to exclude a child from the registry; and
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(6) the procedure to report an alleged [a] violation if a par-
ent, managing conservator or legal guardian discovers a child is in-
cluded in the registry after exclusion has been requested.
§100.4. Registry Consent and Withdrawal Relating to a Minor.
(a) A parent, managing conservator or legal guardian of a pa-
tient younger than 18 years of age may consent to the inclusion of the
child’s immunization history in the immunization registry by doing one
of the following:
(1) indicating consent at birth certificate registration, in-
cluding by electronic signature;
(2) submitting written notification to the department in
a format prescribed by the department or substantially similar and
mailed to the Department of State Health Services [Texas Department
of Health], Immunization Branch [Division], 1100 West 49th Street,
MC-1946, Austin, Texas 78756, or by calling the Immunization
Branch [Division] at (800) 252-9152 to request a consent form; [or]
(3) completing written consent to be submitted to a heath
care provider, birth registrar, regional health information exchange, or
local immunization registry, who may review that consent and affirm
that consent has been obtained via an affirmation process as directed
by the department [by a provider or payor].
(b) Unless otherwise provided by §100.7 of this title (relating
to Potential and Declared Disasters, Public Health Emergency, Terror-
ist Attack, Hostile Military or Paramilitary Action, and Extraordinary
Law Enforcement Emergency Event), the department shall verify con-
sent before including the reported information regarding the child in the
immunization registry. Under Health and Safety Code, §161.007(a)(5),
the department may elect to verify consent by receiving affirmation
from a health care provider, birth registrar, regional health informa-
tion exchange, or local immunization registry that consent has been
obtained. The department shall provide notice to a provider that sub-
mits data elements for a person for whom consent cannot be verified.
The notice shall contain instructions for obtaining and affirming con-
sent and resubmitting the data elements to the department.
(c) [(b)] Consent is required to be obtained only one time, and
is valid until the child becomes 18 years of age, unless the consent is
withdrawn in writing.
(d) [(c)] A parent, managing conservator or legal guardian of
a patient younger than 18 years of age may withdraw consent for the
child to be included in the registry at any time by submitting written no-
tification to the department in a format prescribed by the department or
substantially similar and mailed to the Department of State Health Ser-
vices [Texas Department of Health], Immunization Branch [Division],
1100 West 49th Street, MC-1946, Austin, Texas 78756, or by calling
the Immunization Branch [Division] at (800) 252-9152 to request a
consent withdrawal form. Unless otherwise provided by §100.7 of this
title, the [The] department shall remove information from the immu-
nization registry for any person for whom consent has been withdrawn,
and the department shall send the parent, managing conservator or legal
guardian a written confirmation of the removal of the information. The
department may not retain individually identifiable information about
any person for whom consent has been withdrawn except as provided
for by §100.7 of this title.
(e) [(d)] A parent, managing conservator or legal guardian
may request exclusion of a [the] child’s immunization history from the
immunization registry by doing one of the following:
(1) indicating the request for exclusion at birth certificate
registration, including by electronic signature; or
(2) submitting written notification to the department in
a format prescribed by the department or substantially similar and
mailed to the Department of State Health Services [Texas Department
of Health], Immunization Branch [Division], 1100 West 49th Street,
MC-1946, Austin, Texas 78756, or by calling the Immunization
Branch [Division] at (800) 252-9152 to request an exclusion form.
Unless otherwise provided by §100.7 of this title, on [On] receipt of
a written request to exclude a child’s immunization records from the
registry, the department shall send the parent, managing conservator
or legal guardian a written confirmation of receipt of the request, and
shall exclude the child’s records from the registry. The department
may not retain individually identifiable information about any person
for whom an exclusion has been requested, unless otherwise allowed
under §100.7 of this title.
§100.5. Receipt and Release of Registry Data.
(a) The immunization registry must contain information on the
immunization history obtained by the department under this chapter
regarding:
(1) a person who is younger than 18 years of age and for
whom consent has been obtained;
(2) persons immunized to prepare for or in response to an
event under §100.7 of this title (relating to Potential and Declared Dis-
asters, Public Health Emergency, Terrorist Attack, Hostile Military or
Paramilitary Action, and Extraordinary Law Enforcement Emergency
Event); and
(3) first responders and/or their immediate family members
for whom a request has been submitted, as described at §100.8 of this
title (relating to First Responder Immunization Information).
(b) [(a)] The department may obtain the data constituting an
immunization record for a person [child] from a public health district,
a local health department, the [child’s] parent, managing conservator
or legal guardian of a patient younger than 18 years of age, a physician
[to the child], a payor, or from any health care provider licensed (or
otherwise legally authorized) to administer vaccines. Submission of
this information must be according to the procedures and in the format
prescribed by the department.
(c) [(b)] Except as provided by §100.7 and §100.8 of this ti-
tle [Effective January 1, 2005], the department shall verify consent be-
fore including information received under subsection (b) of this section
[from a person other than the child’s parent] in the immunization reg-
istry. The [Effective January 1, 2005, the] department may not retain
individually identifiable information about a person for whom consent
cannot be verified.
(d) When the department verifies consent under subsection (c)
of this section, it may do so by any of the following, at its discretion:
(1) manual or electronic review of the consent form docu-
ment signed (including by electronic signature) by a parent, managing
conservator or legal guardian at birth certificate registration;
(2) manual or electronic review of a consent form signed
by a parent, managing conservator or legal guardian and submitted to
the department by mail to the Department of State Health Services,
Immunization Branch, 1100 West 49th Street, MC-1946, Austin, Texas
78756 (consent forms may also be received by facsimile);
(3) affirmation by a health care provider, birth registrar, re-
gional health information exchange, or local immunization registry that
consent has been obtained, as described in Health and Safety Code,
§161.007(a)(5), and in a manner prescribed by the department.
(e) [(c)] Except as limited by subsections (f) and (g) of this
section, the [The] department may release the data constituting an im-
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munization record: [for a child to any entity that is described by sub-
section (a) of this section to a school or child care facility in which the
child is enrolled, or to a state agency having legal custody of the child.]
(1) to the parent, managing conservator, and/or legal
guardian of a person younger than 18 years of age; and/or
(2) to the following entities, with those entities subject to
the stated limitations:
(A) a Texas public health district or a Texas local health
department, for public health purposes within their areas of jurisdiction;
(B) a physician or any health care provider licensed (or
otherwise legally authorized) to administer vaccines in Texas, for treat-
ing the child as a patient;
(C) a Texas school or Texas child care facility, for a
child enrolled in that school or child care facility;
(D) a payor currently authorized by the Texas Depart-
ment of Insurance to operate in Texas, for immunization records related
to the specific person in Texas covered under the payor’s policy; and/or
(E) a state agency having legal custody of a child.
(3) Direct electronic access to the immunization registry
information shall be limited to entities described in paragraph (2) of
this subsection, for use under the stated limitations and subject to reg-
istration and access requirements as provided by the department.
(f) For persons immunized to prepare for, or in response to,
an event covered by §100.7 of this title, the department may release
information from the registry as provided in §100.7(f) of this title.
(g) For first responders and/or their immediate family mem-
bers 18 years of age or older, the department may release information
from the registry as provided in §100.8(e) of this title.
(h) [(d)] Health and Safety Code, §161.0105, provides lim-
ited liability protections, as described in those provisions. [A person,
including a provider, a payor, or an employee of the department, that
submits in good faith an immunization history or data to or obtains
in good faith an immunization history or data from the department in
compliance with this section is not liable for any civil damages.]
(i) [(e)] The department may release nonidentifying summary
statistics related to the registry that do not individually identify an in-
dividual [a child].
§100.6. Reporting to the Registry, and Medical Verification, relating
to a Minor.
(a) Data elements regarding an immunization record provided
to the department under this section, whether electronically or by other
means, shall be submitted in a format and manner prescribed by the
department.
(b) Except as otherwise provided by §100.7 of this title (re-
lating to Potential and Declared Disasters, Public Health Emergency,
Terrorist Attack, Hostile Military or Paramilitary Action, and Extra-
ordinary Law Enforcement Emergency Event), [Effective January 1,
2005,] a health care provider who administers an immunization to a
person younger than 18 years of age shall provide data elements re-
garding an immunization to the department within 30 days of adminis-
tration of the vaccine. [Effective January 1, 2005, the department shall
verify consent before including the reported information in the immu-
nization registry, and the department may not retain individually identi-
fiable information about a person for whom consent cannot be verified.
For immunizations administered prior to January 1, 2005, providers
shall provide an immunization history for persons for whom consent to
participate in the registry has been obtained unless the immunization
history is submitted to a payor.]
(c) A [Effective January 1, 2005, a] payor that receives data
elements from a provider who administers an immunization to a per-
son younger than 18 years of age shall provide the data elements to
the department within 30 days of receipt of the data elements from a
provider. [Effective January 1, 2005, the department shall verify con-
sent before including the reported information in the immunization reg-
istry, and the department may not retain individually identifiable infor-
mation about a person for whom consent cannot be verified. For immu-
nizations administered prior to January 1, 2005, payors shall provide
an immunization history for persons for whom consent to participate
in the registry has been obtained.]
(d) A parent, managing conservator or legal guardian may pro-
vide evidence of a child’s immunization history [, in a format provided
by the department or one substantially similar,] directly to the depart-
ment for inclusion in the registry. The department shall ensure that the
immunization history submitted by a parent, managing conservator or
legal guardian is medically verified immunization information by re-
quiring the parent, managing conservator or legal guardian to submit
evidence that includes a copy of one or more of the following:
(1) the child’s medical record indicating the immunization
history and including a provider’s signature and the name and address
of the provider;
(2) A vaccine-specific invoice from a health care provider
for the immunization;
(3) vaccine-specific documentation showing that a claim
for the immunization was paid by a payor;
(4) an immunization record signed by a school official; or
(5) an immunization history provided by a local or state
immunization registry.
[(e) The department shall provide notice to a provider that sub-
mits an immunization history for a person for whom consent cannot be
verified. The notice shall contain instructions for obtaining consent and
resubmitting the immunization history to the department.]
(e) [(f)] A provider shall, upon request of the department, pro-
vide additional information to clarify data elements [an immunization
history] submitted to the department.
(f) [(g)] The department shall provide instruction and educa-
tion to providers about the immunization registry provider application
and enrollment process and expedite processing of provider applica-
tions.
§100.7. Potential and Declared Disasters, Public Health Emergency,
Terrorist Attack, Hostile Military or Paramilitary Action, and Extraor-
dinary Law Enforcement Emergency Event.
(a) The immunization registry shall contain information re-
garding persons who receive an immunization, antiviral, and/or other
medication administered:
(1) to prepare for a potential disaster, public health emer-
gency, terrorist attack, hostile military or paramilitary action, and/or an
extraordinary law enforcement emergency event, as those terms are de-
fined in §100.1 of this title (relating to Definitions);
(2) in response to a declared disaster, public health emer-
gency, terrorist attack, hostile military or paramilitary action and/or ex-
traordinary law enforcement emergency event, as those terms are de-
fined in §100.1 of this title.
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(b) A health care provider who administers an immunization,
antiviral, and/or other medication as described in subsection (a) of this
section shall provide the data elements to the department, within 30
days of that medical treatment, in a format and manner prescribed by
the department.
(c) The department shall track, in the immunization registry,
adverse reactions to an immunization, antiviral, and/or other medica-
tion administered as described in subsection (a) of this section. A health
care provider who administers such an immunization, antiviral, and/or
other medication may provide data related to adverse reactions to the
department, in a format and manner prescribed by the department, for
inclusion in the immunization registry. Department tracking will be
based on the reports it receives under this subsection.
(d) Unless consent is obtained and verified, the individually
identifiable information collected in the registry under this section shall
only be retained in the registry for a period of 5 years following the
end of the event as described in subsection (a) of this section. The end
date of these occurrences shall be as specifically provided for by law.
In the absence of law which specifically determines the end date, the
department shall determine such an end date and post that date on its
website.
(e) An individual or, if a child, the child’s parent, managing
conservator or legal guardian, may consent in writing to the continued
inclusion of the person’s information collected under this section in the
registry past the retention time period specified in subsection (d) of this
section by:
(1) mailing (or faxing) written notification to the depart-
ment, in a format prescribed by the department, at: Department of State
Health Services, Immunization Branch, 1100 West 49th Street, MC-
1946, Austin, Texas 78756, (a consent form may be obtained by calling
the Immunization Branch at (800) 252-9152, or online at www.Imm-
Trac.com); or
(2) completing a consent form document, which must be
verified by affirmation by a health care provider in a manner prescribed
by the department.
(f) The department may release the information collected in
the registry under this section with consent of the individual or, if a
child, the child’s parent, managing conservator or legal guardian, or to
a state agency or health care provider for:
(1) the purposes outlined in Health and Safety Code, Chap-
ter 161, Subsection A; and/or
(2) the purpose of aiding and coordinating communicable
disease prevention and control efforts during an event as described in
subsection (a) of this section.
§100.8. First Responder Immunization Information.
(a) A person 18 years of age or older who is a first responder
or an immediate family member of a first responder may request that
a health care provider who administers an immunization to the person
provide the data elements regarding the immunization to the depart-
ment for inclusion in the registry.
(b) A health care provider, on receipt of a request under sub-
section (a) of this section, shall submit the data elements to the depart-
ment within 30 days of administration of the vaccine in a format and
manner prescribed by the department. The department shall verify the
request before including the information in the registry. The depart-
ment may elect to verify the request for inclusion in the registry by
obtaining an affirmation from the health care provider that a request
has been received.
(c) A person 18 years of age or older who is a first responder or
an immediate family member of a first responder may request inclusion
of that person’s immunization history in the registry by:
(1) mailing written notification to the department, in a for-
mat prescribed by the department, at: Department of State Health Ser-
vices, Immunization Branch, 1100 West 49th Street, MC-1946, Austin,
Texas 78756, (a request form may be obtained by calling the Immuniza-
tion Branch at (800) 252-9152, or online at www.ImmTrac.com); or
(2) completing a written request to the person’s health care
provider, to be verified by affirmation (in a manner prescribed by the
department) by the health care provider that such a request has been
received.
(d) The department shall ensure that the immunization history
submitted by the individual under subsection (c)(1) of this section is
medically verified immunization information by requiring the individ-
ual to submit evidence that includes a true and accurate copy of one or
more of the following:
(1) the individual’s medical record indicating the immu-
nization history and including a provider’s signature and the name and
address of the provider;
(2) a vaccine-specific invoice from a health care provider
for the immunization;
(3) vaccine-specific documentation showing that a claim
for the immunization was paid by a payor;
(4) an immunization record signed by a school official; or
(5) an immunization history provided by a local or state
immunization registry.
(e) The department may release the information collected in
the registry under this section with consent of the individual or to any
health care provider licensed or otherwise authorized to administer vac-
cines.
(f) A person whose immunization records are included in the
registry under this section may request in writing that the department
remove the information from the registry. The department shall remove
the person’s immunization records from the registry not later than the
10th day after receiving a request.
§100.9. Official Immunization Record.
An immunization record obtained from the immunization registry shall
be accepted as an official immunization record of the individual.
§100.10. Complaints.
(a) A person may file a complaint with the department related
to the department’s alleged failure to comply with a request for exclu-
sion of an individual from the registry by mailing such a complaint to:
Manager, Immunization Branch, Department of State Health Services,
1100 West 49th Street, MC-1946, Austin, Texas 78756; or by e-mail to
the attention of Manager, Immunization Branch at feedback.ImmDi-
rector@dshs.state.tx.us. The department shall respond to the written
complaint within 30 days of that receipt of that complaint.
(b) A person may report an incident of discrimination for re-
questing exclusion of an individual from the registry, or for using an
exemption for a required immunization, by mailing written notifica-
tion to: Manager, Immunization Branch, Department of State Health
Services, 1100 West 49th Street, MC-1946, Austin, Texas 78756; or
by e-mail to the attention of Manager, Immunization Branch at feed-
back.ImmDirector@dshs.state.tx.us. The department shall respond to
the written notification within 30 days of receipt of that notification.
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(c) The department shall report to the Legislative Budget
Board, the governor, the lieutenant governor, the speaker of the House
of Representatives, and appropriate committees of the legislature not
later than September 30 of each even-numbered year. The report shall:
(1) include the number of complaints received by the de-
partment related to the department’s alleged failure to comply with re-
quests for exclusion of individuals from the registry;
(2) identify all reported incidents of discrimination for re-
questing exclusion of individuals from the registry or for using an ex-
emption for a required immunization;
(3) include the number of complaints received by the de-
partment related to the department’s alleged failure to remove infor-
mation from the registry as required by §100.7 of this title (relating
to Potential and Declared Disasters, Public Health Emergency, Terror-
ist Attack, Hostile Military or Paramilitary Action, and Extraordinary
Law Enforcement Emergency Event) after an event described in that
section; and
(4) include the number of complaints received by the de-
partment related to the department’s alleged failure to comply with
written requests for the removal of information relating to first respon-
ders and their immediate family under §100.8 of this title (relating to
First Responder Immunization Information).
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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25 TAC §100.7, §100.8
(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Department of State Health Services or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)
STATUTORY AUTHORITY
The proposed repeals are authorized by Health and Safety
Code, §81.021, which requires the department to protect the
public from communicable disease; §81.004, which allows the
department to adopt rules for the effective administration of
the Communicable Disease Act; and Chapter 161, concerning
the Immunization Registry; and Government Code, §531.0055,
and Health and Safety Code, §1001.075, which authorize the
Executive Commissioner of the Health and Human Services
Commission to adopt rules and policies necessary for the
operation and provision of health and human services by the de-
partment and for the administration of Health and Safety Code,
Chapter 1001. Review of the sections implements Government
Code, §2001.039.
The repeals affect Health and Safety Code, Chapters 81, 161,
826, and 1001; and Government Code, Chapter 531.
§100.7. Official Immunization Record.
§100.8. Complaints.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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CHAPTER 289. RADIATION CONTROL
The Executive Commissioner of the Health and Human Services
Commission on behalf of the Department of State Health Ser-
vices (department) proposes the amendment of §289.204, con-
cerning fees for certificates of registration, radioactive material li-
censes, emergency planning and implementation, and other reg-
ulatory services, the amendment of §289.226, concerning regis-
tration of radiation machine use and services, the amendment
of §289.232, concerning radiation control regulations for den-
tal radiation machines, the amendment of §289.233, concern-
ing radiation control regulations for radiation machines used in
veterinary medicine, and amendment of §289.301, concerning
registration and radiation safety requirements for lasers and in-
tense-pulsed light devices.
BACKGROUND AND PURPOSE
The amendment of §289.204 is necessary to clarify that although
House Bill (HB) 2285 (80th Legislature, 2007) amending Health
and Safety Code, §12.0112(b)(2), removed the two-year term
for radiation permits, the fees will continue to be paid every two
years. As a result of Senate Bill (SB) 1604 (80th Legislature,
2007) amending Health and Safety Code, §401.011, the sec-
tion is revised to delete the applicable fees, definition, rule re-
quirements, and rule citations related to the licensing and in-
spection of low-level waste processing and uranium recovery
and disposal since the regulatory authority for these items has
been transferred from the department to the Texas Commission
on Environmental Quality (TCEQ). In addition, the fee amounts
for the industrial radiographer certification and examinations that
were previously revised in §289.255 of this title (relating to Radi-
ation Safety Requirements and Licensing and Registration Pro-
cedures for Industrial Radiography) in 2007, are being updated
in this revised section to be consistent with §289.255 of this ti-
tle. As a result of HB 2285 amending Health and Safety Code,
§401.301(f), the department is prohibited from assessing fees on
local law enforcement agencies for the registration of x-ray ma-
chines used for security screening therefore resulting in a loss of
revenue to the state. The department has determined that it is
able to absorb the lost revenues and will not attempt to recoup
the loss by increasing fees for the remaining industrial x-ray ma-
chine registrants. Other minor grammatical changes are also
made.
Section 289.226 is being amended as a result of HB 2285 re-
move the administrative review and two-year term requirements
of radiation permits and, therefore, reinstate the previous re-
quirements for renewal of certificates of registration for radiation
machines. In addition, the section is revised to update the names
of several Texas medical and professional boards, update the
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titles of a few referenced sections, and correct referenced cita-
tions. Other minor grammatical changes are also made.
Due to HB 2285, the amendment of §289.232 is necessary to re-
move the administrative review and two-year term requirements
of radiation permits and therefore reinstate the previous require-
ments for renewal of certificates of registration for radiation ma-
chines used in dentistry. This revised section also updates the
department name and the names of several Texas medical and
professional boards and corrects referenced citations. Several
definitions, requirements concerning enforcement and hearings
procedures, and a form are also revised to be consistent with
language used throughout this chapter. Additionally, the fee
amounts for certificates of registration for radiation machines
used in dentistry that were previously revised in §289.204 of
this title in 2006, are being updated in this revised section to be
consistent with §289.204 of this title. The table concerning the
half-value layer for selected kilovolt peaks is revised to state the
correct values, and other minor grammatical corrections are also
made.
Due to HB 2285, §289.233 is revised to remove the adminis-
trative review and two-year term requirements of radiation per-
mits and therefore reinstate the previous requirements for re-
newal of certificates of registration for radiation machines used
in veterinary medicine. Section 289.233 updates the department
name and the names of several Texas medical and professional
boards, clarifies a couple of radiation machine requirements, and
corrects referenced citations. Several definitions, requirements
concerning enforcement and hearings procedures, and a form
are also revised to be consistent with language used throughout
this chapter. Additionally, the fee amounts for certificates of reg-
istration for radiation machines used in veterinary medicine that
were previously revised in §289.204 of this title in 2006, are be-
ing updated in this revised section to be consistent with §289.204
of this title. Other minor grammatical changes are also made.
The amendment of §289.301 is necessary to remove the ad-
ministrative review and two-year term requirements of radiation
permits and, therefore, reinstate the previous requirements for
renewal of certificates of registration for laser machines, due to
HB 2285. Section 289.301 is also revised to update the names
of several Texas medical and professional boards, clarify re-
quirements for protection against Class 3b or 4 lasers and in-
tense-pulsed light device radiation, and correct reference cita-
tions and a few minor grammatical inconsistencies.
Government Code, §2001.039, requires that each state agency
review and consider for readoption each rule adopted by that
agency pursuant to the Government Code, Chapter 2001
(Administrative Procedure Act). Sections 289.204, 289.226,
289.232, 289.233, and 289.301 have been reviewed and the
department has determined that the reasons for adopting these
sections continue to exist because rules on these subjects are
needed.
SECTION-BY-SECTION SUMMARY
Due to SB 1604 amending Health and Safety Code, §401.011,
the regulatory authority for the applicable licensing and inspec-
tion of low-level waste processing and uranium recovery and
disposal responsibilities have been transferred from the depart-
ment to the TCEQ and, therefore, the following changes have
been made: §289.204(b)(1)(A) deletes reference to §289.254
of this title (relating to Licensing of Radioactive Waste Process-
ing and Storage Facilities), and §289.260 of this title (relating
to Licensing of Uranium Recovery and Byproduct Material Dis-
posal Facilities); the definition of "post closure" in §289.204(c)(6)
is deleted; §289.204(d)(1) and (2) deletes reference to "subsec-
tion (m)"; and current §289.204(m) regarding the schedule of
fees for uranium recovery and byproduct material disposal facil-
ity licenses, §289.204(n) regarding adjustments to fees for ura-
nium recovery and byproduct material disposal facility licenses,
and §289.204(o) regarding one-time fee adjustments for ura-
nium recovery and byproduct material disposal facility licenses
are deleted, therefore renumbering the subsequent subsection.
Although HB 2285 removed the two-year term for radiation per-
mits, the fees for radiation permits will continue to be paid every
two years and therefore, the following changes have been made:
Section 289.204(d)(2) revises the second and third sentences to
read "The fee shall be paid every two years based on the month
listed as the expiration month on the license or general license
acknowledgement and shall be paid in full on or before the last
day of the expiration month;" in §289.204(d)(3), the second and
third sentences are revised to read "The fee shall be paid every
two years based on the month listed as the expiration month on
the certificate of registration and shall be paid in full on or be-
fore the last day of the expiration month;" and §289.204(l)(2) is
changed to read "In any case where the agency finds that a li-
censee or registrant has failed to pay a fee prescribed by this
section by the due date, the agency may implement compliance
procedures as provided in §289.205 of this title (relating to Hear-
ing and Enforcement Procedures)."
In §289.204(h)(2) relating to fees for accreditation of mammog-
raphy facilities, current subparagraph (G) is deleted because the
department no longer incurs a cost for replacement of thermolu-
minescent dosimeters. Subsequent subparagraphs are renum-
bered.
In §289.204(i), the fee amounts for the industrial radiographer
certification and examinations that were previously revised
in §289.255 of this title in 2007, are being updated in this
revised section to be consistent with §289.255 of this title. In
§289.204(j), the sentence "As of the effective date of this sec-
tion, the fees for the dental radiographic only category and the
veterinary category, as specified in the following schedule, are
the applicable fees for those categories." is deleted because the
fees addressed in this sentence are now included specifically in
§289.232 and §289.233.
In §289.226(b)(3) and (5), the titles of several referenced
sections are updated to state the correct titles. The following
subsections are revised to update the names of several Texas
medical and professional boards: §289.226(b)(11), (f)(7), and
(t)(1)(B)(i)(II)(-g-)(-1-) and (-3-). Section 289.226(i)(4) updates
the rule citation to be consistent with the recently revised
§289.255 of this title. The words "that results in a change in
inventory as specified in subsection (m)(1)(C) of this section" are
added to §289.226(n)(2) to clarify the notification requirements
to the department for persons who sell, lease, lend, dispose,
assemble, install, or otherwise transfer radiation machines in
the state.
Due to HB 2285, §289.226(o) and (q) are revised and renum-
bered to reflect the deletion of all requirements relevant to the
administrative review and two-year term requirements of radia-
tion permits and, therefore, reinstate the previous requirements
for renewal of certificates of registration for radiation machines.
Section 289.232(b)(3) changes the referenced rule citations
to state the correct citations. The following subsections
and definitions are revised and/or deleted to change the
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department name from "Texas Department of Health" to "De-
partment of State Health Services", and/or to change the
Radiation Control Program name from "Bureau of Radia-
tion Control" to "Radiation Control" as a result of the 2004
department and Radiation Control Program name changes
and reorganization: §289.232(c)(7); current (c)(15); new
(c)(19) and (27); §289.232(e)(1); §289.232(g)(1)(D); figure for
§289.232(i)(5)(B)(iii); figure for §289.232(j)(1)(L)(i)(II); and sub-
sequent definitions are renumbered. In addition, the following
subsections of the section are deleted and/or changed to be
consistent with language used in other sections of this chapter:
current §289.232(c)(31); new §289.232(c)(48); renumbered
§289.232(c)(71); language and figure for §289.232(i)(5)(B)(iii);
§289.232(j)(2)(C)(iii); §289.232(k)(2)(C)(i), (v), and (vi);
§289.232(k)(2)(D)(iii)(III) and (IV); §289.232(k)(2)(E)(ii)(I)(-d-)
and (-f-); §289.232(k)(2)(E)(ii)(II)(-a-) through (-c-); and
§289.232(k)(2)(G)(iv).
In §289.232(g)(1)(A) - (C), the fee amounts for certificates of reg-
istration for radiation machines used in dentistry that were pre-
viously revised in §289.204 of this title in 2006, are being up-
dated in this revised section to be consistent with §289.204 of
this title. Section 289.232(g)(1)(B)(ii) and (1)(C), (h)(1)(D), and
(i)(6)(L) update the referenced citations to state the correct cita-
tions.
Although HB 2285 removed the two-year term for radiation
permits, the fees for radiation permits will continue to be paid
every two years and therefore, the following changes have
been made: §289.232(g)(1)(B) revises the second and third
sentences to read "The fee shall be paid every two years based
on the month listed as the expiration month on the certificate
of registration and shall be paid in full on or before the last day
of the expiration month" and §289.232(g)(2)(B) is changed to
read "In any case where the agency finds that a registrant has
failed to pay a fee prescribed by this section by the due date,
the agency may implement compliance procedures as provided
in subsection (k)(2)(C) of this section."
Due to HB 2285, §289.232(h)(6) and new (8) are revised and
renumbered to reflect the deletion of all requirements relevant
to the administrative review and two-year term requirements of
radiation permits and therefore reinstate the previous require-
ments for renewal of certificates of registration for radiation ma-
chines used in dentistry. Subsequent paragraphs are renum-
bered.
Current §289.232(i)(5)(C) is deleted as this information is
redundant with language in §289.232(i)(5)(B)(iii) of the sec-
tion. Subsequent subparagraphs are renumbered. The table
for §289.232(i)(6)(E)(i)(I) concerning the half-value layer for
selected kilovolt peaks is revised to state the correct values.
Additionally, §289.232(i)(6)(I) deletes the word "interval" and
replaces it with "output" before "reproducibility" to be technically
correct. Section 289.232(j)(2)(C)(i)(II)(-e-) adds the words
"certificate of" before the word "registration" to be consistent
with language used throughout this section.
Section 289.233(c) adds language to be consistent with
other sections of this chapter. The following subsections and
definitions are revised and/or deleted to change the department
name from "Texas Department of Health" to "Department
of State Health Services" and/or to change the Radiation
Control Program name from "Bureau of Radiation Control" to
"Radiation Control" as a result of the 2004 department and
Radiation Control Program name changes and reorganization:
§289.233(c)(7); current (c)(17); new (c)(20); §289.233(e)(1);
§289.233(g)(1)(D); figure for §289.233(i)(3)(F)(vii); figure
for §289.233(i)(4)(B)(iii); figure for §289.233(j)(1)(K)(i)(II);
and subsequent definitions are renumbered. In addition,
the following subsections are deleted and/or changed to
be consistent with language used in other sections of this
chapter: current §289.233(c)(34); new §289.233(c)(52);
renumbered §289.233(c)(68); §289.233(g)(1)(A); language
and figure for §289.233((i)(4)(B)(iii); §289.233(j)(3)(C)(iii);
§289.233(k)(2)(C)(i), (v), (vi), and (vii); §289.233(k)(2)(D)(iii)(III)
and (IV); §289.233(k)(2)(E)(ii)(I)(-d-) and (-f-); and
§289.233(k)(2)(E)(ii)(II)(-a-) through (-c-).
In §289.233(g)(1)(A) through (C), the fee amounts for certificates
of registration for radiation machines used in veterinary medicine
that were previously revised in §289.204 of this title in 2006,
are being updated in this revised section to be consistent with
§289.204 of this title. Section §289.233(g)(1)(C) updates the ref-
erenced citation to state the correct citations.
Although HB 2285 removed the two-year term for radiation
permits, the fees for radiation permits will continue to be paid
every two years and therefore, the following changes have
been made: §289.233(g)(1)(B) revises the second and third
sentences to read "The fee shall be paid every two years based
on the month listed as the expiration month on the certificate
of registration and shall be paid in full on or before the last day
of the expiration month", and §289.233(g)(2)(B) is changed to
read "In any case where the agency finds that a registrant has
failed to pay a fee prescribed by this section by the due date,
the agency may implement compliance procedures as provided
in subsection (k)(2) of this section."
Due to HB 2285, §289.233(h)(6) and new (8) are revised and
renumbered to reflect the deletion of all requirements relevant
to the administrative review and two-year term requirements of
radiation permits and therefore reinstate the previous require-
ments for renewal of certificates of registration for radiation ma-
chines used in veterinary medicine. Subsequent paragraphs are
renumbered.
Section §289.233(i)(5)(H)(iv)(II) deletes the words "for circular
image receptors" after the words "image receptor" to be techni-
cally correct. Language is added as new §289.233(i)(5)(N)(v)
to clarify that fluoroscopic x-ray systems shall comply with
the additional requirements stated in §289.233(i)(6). Section
289.233(j)(3)(C)(i)(II)(-e-) adds the words "certificate of" before
the word "registration" to be consistent with language used
throughout this section.
In §289.301(a)(2) the word "laser" is replaced with the word
"lasers" to be grammatically correct. The definition for "con-
tinuous wave" in §289.301(d)(14) replaces ">=" with "=" to
correctly represent the mathematical symbol. The definition for
§289.301(d)(36) updates the names of two Texas medical and
professional boards. Section 289.301(j)(3) adds "Class 3B and
4" before the word "lasers" to clarify the type of lasers in their
possession that should be inventoried. Section 289.301(j)(3)(E)
and (4)(B) replaces "in accordance with subsection (d)(35)" with
"as defined in subsection (d)(38)" to be grammatically correct
and to state the correct rule citation.
Due to HB 2285, §289.301(k) and (m) are revised and renum-
bered to reflect the deletion of all requirements relevant to the
administrative review and two-year term requirements of radia-
tion permits and therefore reinstate the previous requirements
for renewal of certificates of registration for laser machines.
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Section 289.301(r)(2) adds the words "presently being used or
listed on the registrant’s current inventory," before the words
"shall be provided" to clarify which lasers the registrant needs
to provide written instructions for safe use. The sentence "The
instructions to personnel shall be maintained in accordance with
subsection (ee) of this section for inspection by the agency." is
added at the end of this paragraph to direct the registrant to main-
tain records of the written instructions for safe use for inspection
by the agency.
Section 289.301(t)(1)(E) and (w) add language to inform the reg-
istrant of where in the section recordkeeping intervals are listed
for the maintenance of records required in this section. Section
289.301(x) adds language to clarify that the registrant shall main-
tain current records/documents required by this subsection for
inspection by the agency. In addition, the figure for §289.301(ee)
is revised to add language to clarify which lasers the registrant
needs to provide written instructions for safe use.
FISCAL NOTE
Susan E. Tennyson, Section Director, Environmental and Con-
sumer Safety Section, has determined that for each year of the
first five-year period that §289.226, §289.232, §289.233, and
§289.301 are in effect, there will be no fiscal implications to the
state or local government as a result of enforcing and administer-
ing the sections as proposed. However, concerning §289.204,
Ms. Tennyson has determined that there will be fiscal implica-
tions to state government which will be a decrease in revenue to
the state of $11,691 for calendar years 2008, 2010, and 2012 and
a decrease in revenue to the state of $3,486 for calendar years
2009 and 2011, due to the department being prohibited from as-
sessing fees on local law enforcement agencies for the regis-
tration of x-ray machines used for security screening, as a re-
sult of HB 2285 amending Health and Safety Code, §401.301(f).
The department has determined that it is able to absorb the lost
revenues and will not attempt to recoup the loss by increasing
fees for the remaining industrial x-ray machine registrants. Im-
plementation of proposed §289.204 will not result in any fiscal
implications for local governments.
SMALL AND MICRO-BUSINESS IMPACT ANALYSIS
Ms. Tennyson has also determined that there will be no effect on
small businesses or micro-businesses required to comply with
the sections as proposed. This was determined by interpreta-
tion of the rules that small businesses and micro-businesses will
not be required to alter their business practices in order to com-
ply with the sections. There are no anticipated economic costs
to persons who are required to comply with the sections as pro-
posed. There is no anticipated negative impact on local employ-
ment.
STATEMENT OF NO ADVERSE ECONOMIC IMPACT
Pursuant to the requirement of §2006.002(c) of the Government
Code (amended by HB 3430, 80th Legislature), the department
has determined that none of the proposed changes "may have
an adverse economic effect on small businesses subject to the
proposed rule." This determination is made because there will
be no adverse economic impact to any regulated entity subject
to the proposed rule as further discussed in the Small and Micro-
Business Economic Impact Analysis above.
PUBLIC BENEFIT
Ms. Tennyson has also determined that for each year of the first
five years the sections are in effect, the public will benefit from
adoption of the sections. The public benefit anticipated as the re-
sult of enforcing or administering §289.204, §289.226, §289.232,
§289.233, and §289.301 is to ensure continued protection of the
public, workers, and the environment from unnecessary expo-
sure to radiation by ensuring that the department is able to prop-
erly enforce the state’s radiation protection rules.
REGULATORY ANALYSIS
The department has determined that this proposal is not a
"major environmental rule" as defined by Government Code,
§2001.0225. "Major environmental rule" is defined to mean a
rule the specific intent of which is to protect the environment
or reduce risk to human health from environmental exposure
and that may adversely affect, in a material way, the economy,
a sector of the economy, productivity, competition, jobs, the
environment or the public health and safety of a state or a sector
of the state.
TAKINGS IMPACT ASSESSMENT
The department has determined that the proposed amendments
do not restrict or limit an owner’s right to his or her property that
would otherwise exist in the absence of government action and,
therefore, do not constitute a taking under Government Code,
§2007.043.
PUBLIC COMMENT
Comments on the proposal may be submitted to Cindy Card-
well, Radiation Group, Policy/Standards/Quality Assurance Unit,
Division for Regulatory Services, Environmental and Consumer
Safety Section, Department of State Health Services, 1100 West
49th Street, Austin, Texas 78756, (512) 834-6770, extension
2239, or by email to Cindy.Cardwell@dshs.state.tx.us. Com-
ments will be accepted for 30 days following publication of the
proposal in the Texas Register.
PUBLIC HEARING
A public hearing to receive comments on the proposal will
be scheduled after publication in the Texas Register and
will be held at the Department of State Health Services, Ex-
change Building, 8407 Wall Street, Austin, Texas 78754. The
meeting date will be posted on the Radiation Control web-
site (www.dshs.state.tx.us/radiation). Please contact Cindy
Cardwell at (512) 834-6770, extension 2239, or Cindy.Card-
well@dshs.state.tx.us if you have questions.
LEGAL CERTIFICATION
The Department of State Health Services General Counsel, Lisa
Hernandez, certifies that the proposed rules have been reviewed





The proposed amendment is authorized by Health and Safety
Code, §12.0111, which requires the department to charge fees
for issuing or renewing a license; Health and Safety Code,
§401.301, which allows the department to collect fees for ra-
diation control licenses and registrations that it issues; Health
and Safety Code, §401.051, which provides the Executive
Commissioner of the Health and Human Services Commission
with authority to adopt rules and guidelines relating to the control
of radiation; and Government Code, §531.0055, and Health
and Safety Code, §1001.075, which authorize the Executive
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Commissioner of the Health and Human Services Commission
to adopt rules and policies for the operation and provision
of health and human services by the department and for the
administration of Health and Safety Code, Chapter 1001. The
review of the rules implements Government Code, §2001.039.
The proposed amendment affects the Health and Safety Code,
Chapters 12, 401, and 1001; and Government Code, Chapters
531 and 2001.
§289.204. Fees for Certificates of Registration, RadioactiveMaterial
Licenses, Emergency Planning and Implementation, and Other Regu-
latory Services.
(a) (No change.)
(b) Scope. Except as otherwise specifically provided, the re-
quirements in this section apply to any person who is the following:
(1) an applicant for, or holder of:
(A) a radioactive material license issued in accordance
with §289.252 of this title (relating to Licensing of Radioactive Mate-
rial), [§289.254 of this title (relating to Licensing of Radioactive Waste
Processing and Storage Facilities),] or §289.259 of this title (relating to
Licensing of Naturally Occurring Radioactive Material (NORM))[, or
§289.260 of this title (relating to Licensing of Uranium Recovery and
Byproduct Material Disposal Facilities)]; or
(B) - (C) (No change.)
(2) - (3) (No change.)
(c) Definitions. The following words and terms when used in
this section shall have the following meaning, unless the context clearly
indicates otherwise.
(1) - (5) (No change.)
[(6) Post-closure--The time period after which closure ac-
tivities have been completed by the conventional mill licensee and prior
to transfer of land ownership of tailings disposal sites to the State of
Texas or the United States of America and termination of the license or
after which confirmatory surveys have been conducted by the agency
of an in-situ facility and before termination of the license or site.]
(6) [(7)] Processor of radioactive material [Radioactive
Material]--A manufacturer/distributor who converts normal form ra-
dioactive material into special form or a manufacturer/distributor of
radioactive sealed sources.
(d) Payment of fees.
(1) Each application for a specific license, general license
acknowledgement, or certificate of registration for which a fee is pre-
scribed in subsections (e), (g), or (j)[, or (m)] of this section shall be
accompanied by a nonrefundable fee equal to the appropriate fee. Each
request for evaluation of a sealed source and/or device shall be accom-
panied by a nonrefundable fee prescribed in subsection (f) of this sec-
tion. Each application for accreditation of a mammography facility
shall be accompanied by a nonrefundable fee prescribed in subsection
(h) of this section. Each application for an industrial radiographer cer-
tification and an industrial radiographer examination shall be accom-
panied by a nonrefundable and non-transferable fee prescribed in sub-
section (i) of this section.
(A) - (C) (No change.)
(2) A nonrefundable fee, in accordance with subsection (e)
[and (m)] of this section shall be paid for each radioactive material li-
cense and/or for each general license acknowledgement. The fee shall
be paid every two years based on the month listed as the expiration
month on [for the two-year term of] the license or general license ac-
knowledgement and [. The fee] shall be paid in full on or before the
last day of the expiration month [and year of the license or general li-
cense acknowledgement]. In the case of a single license that authorizes
more than one category of use, the fee shall be the prescribed fee for
the highest license category plus 25% of the applicable prescribed fee
for each additional license category authorized.
(3) A nonrefundable fee, in accordance with subsection (j)
of this section, shall be paid for each certificate of registration for radi-
ation machines and/or services, or sources of laser radiation. The fee
shall be paid every two years based on the month listed as the expira-
tion month on [for the two-year term of] the certificate of registration
and [. The fee] shall be paid in full on or before the last day of the
expiration month [and year of the certificate of registration].
(4) - (9) (No change.)
(e) - (g) (No change.)
(h) Fees for accreditation of mammography facilities.
(1) (No change.)
(2) Fees for accreditation of mammography facilities are as
follows.
(A) - (F) (No change.)
[(G) The fee for replacement of thermoluminescent
dosimeters (TLD) is $75.]
(G) [(H)] Each facility for which a targeted clinical im-
age review is required will be charged for actual expenses to the agency
arising from the visit.
(H) [(I)] Each facility for which an on-site visit due
to three denials of accreditation is required will be charged for actual
expenses to the agency arising from such visit.
(I) [(J)] Payment of the fees in subparagraphs (G) and
(H) [(H) and (I)] of this paragraph shall be made within 60 days fol-
lowing the date of invoice.
(i) Fees for industrial radiographer certification and for radio-
grapher certification examinations.
(1) The nonrefundable and non-transferable application
fee for examination shall be $120 [$25] and shall be submitted to the
agency with the application for examination.
(2) The nonrefundable application fee for radiographer cer-
tification shall be $110 [$100] and shall be submitted to the agency with
the application for radiographer certification.
(j) Schedule of fees for certificates of registration for radiation
machines, lasers, and services. The following schedule contains the
fees for certificates of registration for radiation machines, lasers, and
services. [As of the effective date of this section, the fees for the dental
radiographic only category and the veterinary category, as specified in
the following schedule, are the applicable fees for those categories.]
Figure: 25 TAC §289.204(j) (No change.)
(k) (No change.)
(l) Failure to pay prescribed fees.
(1) (No change.)
(2) In any case where the agency finds that a licensee or
registrant has failed to pay a fee prescribed by this section by the due
date, [the license or certificate of registration expires and] the agency
may implement compliance procedures as provided in §289.205 of this
title (relating to Hearing and Enforcement Procedures).
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(3) (No change.)
[(m) Schedule of fees for uranium recovery and byproduct ma-
terial disposal facility licenses. The following schedule contains the
fees for uranium recovery and byproduct material disposal facility li-
censes:]
[Figure: 25 TAC §289.204(m)]
[(n) Adjustments to fees for uranium recovery and byproduct
material disposal facility licenses.]
[(1) If additional noncontiguous uranium recovery facility
sites are authorized under the same license, the appropriate fee shall be
increased by 25% for each additional site for an operational year and
50% for closure only.]
[(2) If an authorization for disposal of byproduct material
is added to a license, the appropriate fee shall be increased by 25%.]
[(o) One-time fee adjustments for uranium recovery and
byproduct material disposal facility licenses. For the addition of the
following items after an environmental assessment has been completed
on a facility, a one-time fee corresponding to the item shall be paid:]
[(1) $28,658 for in situ wellfield on noncontiguous prop-
erty;]
[(2) $71,651 for in situ satellite;]
[(3) $11,235 for wellfield on contiguous property;]
[(4) $50,756 for non-vacuum dryer; or]
[(5) $71,651 for disposal (including processing, if applica-
ble) of byproduct material.]
(m) [(p)] Fees for Texas Online participation. For all applica-
tions and renewal applications, the department is authorized to collect
subscription and convenience fees, in amounts determined by the Texas
Online Authority, to recover costs associated with application and re-
newal application processing through Texas Online.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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25 TAC §§289.226, 289.232, 289.233
STATUTORY AUTHORITY
The proposed amendments are authorized by Health and Safety
Code, §12.0111, which requires the department to charge fees
for issuing or renewing a license; Health and Safety Code,
§401.301, which allows the department to collect fees for ra-
diation control licenses and registrations that it issues; Health
and Safety Code, §401.051, which provides the Executive
Commissioner of the Health and Human Services Commission
with authority to adopt rules and guidelines relating to the control
of radiation; and Government Code, §531.0055, and Health
and Safety Code, §1001.075, which authorize the Executive
Commissioner of the Health and Human Services Commission
to adopt rules and policies for the operation and provision
of health and human services by the department and for the
administration of Health and Safety Code, Chapter 1001. The
review of the rules implements Government Code, §2001.039.
The proposed amendments affect the Health and Safety Code,
Chapters 12, 401, and 1001; and Government Code, Chapters
531 and 2001.
§289.226. Registration of Radiation Machine Use and Services.
(a) (No change.)
(b) Scope.
(1) - (2) (No change.)
(3) Registrants using analytical and other industrial radia-
tion machines, such as x-ray equipment used for cathodoluminescence,
ion implantation, gauging, or electron beam welding, are subject to the
requirements of §289.228 of this title (relating to Radiation Safety Re-
quirements for [Analytical and Other] Industrial Radiation Machines).
(4) (No change.)
(5) Registrants using mammography radiation machines
are also subject to the requirements of §289.230 of this title (relating
to Certification of Mammography Systems and Mammography Ma-
chines Used for Interventional Breast Radiography) and §289.234 of
this title (relating to Mammography Accreditation) [Accreditation of
Mammography Facilities)].
(6) - (10) (No change.)
(11) For purposes of this section, a practitioner of the heal-
ing arts is a person licensed to practice healing arts by either the Texas
Medical Board [Texas State Board of Medical Examiners] as a physi-
cian, the Texas Board of Chiropractic Examiners, or the Texas State
Board of Podiatric Medicine [Texas State Board of Podiatry Examin-
ers].
(c) - (e) (No change.)
(f) Application for registration for human use of radiation ma-
chines. In addition to the requirements of subsection (e) of this section,
each applicant shall comply with the following.
(1) - (6) (No change.)
(7) An application for accelerators or therapeutic radiation
machines for human use shall be signed by a practitioner licensed by
the Texas Medical Board [Texas State Board of Medical Examiners].
The signature of the administrator, president, or chief executive officer
will be accepted in lieu of a licensed practitioner’s signature if the fa-
cility has more than one licensed practitioner who may direct the oper-
ation of radiation machines. The application shall also be signed by the
RSO if the RSO is someone other than the licensed practitioner. Each
applicant shall submit operating and safety procedures as described in
§289.229(h)(1)(D) of this title and a description of the proposed facil-
ities in accordance with the following:
(A) - (B) (No change.)
(g) (No change.)
(h) Application for registration of healing arts screening and
medical research.
(1) (No change.)
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(2) In addition to the requirements of subsections (e) and
(f) of this section, any research using radiation machines on humans
shall be approved by an Institutional Review Board (IRB) as required
by Title 45, Code of Federal Regulations (CFR) [CFR], Part 46 and
Title 21, CFR, Part 56. The IRB shall include at least one practitioner
of the healing arts to direct any use of radiation in accordance with
§289.231(b)(1) of this title.
(i) Application for registration of radiation machines for non-
human use, including use in morgues. In addition to the requirements
of subsection (e) of this section, each applicant shall comply with the
following.
(1) - (3) (No change.)
(4) Each applicant for use of radiation machines in indus-
trial radiographic operations shall submit the information required in
§289.255(t)(1) [§289.255(u)(7)] of this title before beginning use of
the machine(s).
(5) (No change.)
(j) Application for registration of radiation machine services.
In addition to the requirements of subsection (e) of this section, each
applicant shall comply with the following.
(1) Each person who intends to provide radiation services
described in subsection [subsections] (b)(10) of this section shall ap-
ply for and receive a certificate of registration from the agency before
providing such service.
(2) - (8) (No change.)
(k) - (m) (No change.)
(n) Sale, lease, loan, installation, assembly, disposal, and
transfer of radiation machines.
(1) (No change.)
(2) Any person who sells, leases, lends, disposes, assem-
bles, installs, or otherwise transfers radiation machines in the state that
results in a change in inventory as specified in subsection (m)(1)(C) of
this section shall notify the agency of the following information within
30 days of such action:
(A) - (C) (No change.)
(3) (No change.)
(o) Expiration of certificates of registration [and administra-
tive renewal].
(1) [Effective September 1, 2004, the term of the certificate
of registration is two years.] Except as provided by subsection (q) of
this section, each certificate of registration expires at the end of the day,
in the month and year stated in the certificate of registration. [Except
for subsection (q)(5) of this section, upon payment of the fee required
by §289.204 of this title and if the agency does not deny the renewal in
accordance with subsection (l)(4) of this section, the certificate of regis-
tration will be administratively renewed. The requirements in this sub-
section are subject to the provisions of Government Code, §2001.054.]
[(2) If the fee is not paid and the certificate of registration
is not renewed in accordance with paragraph (1) of this subsection, the
certificate of registration expires, and the registrant is in violation of the
requirements in this chapter and is subject to administrative penalties
in accordance with §289.205 of this title.]
[(A) If the registrant pays the fee required by §289.204
of this title within 30 days after expiration of the certificate of registra-
tion, the certificate of registration will be reinstated and the registrant
will not be required to file an application in accordance with subsection
(e) of this section.]
[(B) If the registrant fails to pay the fee within 30 days
after expiration of the certificate of registration, the registrant shall file
an application in accordance with subsection (e) of this section.]
(2) [(3)] If a registrant does not submit an application for
renewal of [fails to pay the fee required by §289.204 of this title and]
the certificate of registration in accordance with subsection (q) of this
section, as applicable [is not renewed], the registrant shall on or before
the expiration date specified in the certificate of registration:
(A) terminate use of all radiation machines and/or ter-
minate radiation machine servicing or radiation services; [and]
(B) submit to the agency a record of the disposition of
the radiation machines, if applicable, and if transferred, to whom it was
transferred, within 30 days following the expiration date; and [.]
(C) pay any outstanding fees in accordance with
§289.204 of this title.
(3) [(4)] Expiration of the certificate of registration does
not relieve the registrant of the requirements of this chapter.
(p) (No change.)
(q) Renewal [Technical renewal] of certificate of registration.
(1) An [If required by the certificate of registration, an] ap-
plication for [technical] renewal of a certificate of registration shall be
filed in accordance with subsection (e) of this section and applicable
paragraphs of subsections (f) - (j) of this section. [An application for
a technical renewal of a certificate of registration shall be submitted to
the agency by the date specified in the certificate of registration. If the
registrant fails to apply and pay the fee required by §289.204 of this ti-
tle, or the agency does not approve the application in accordance with
subsection (k)(1) of this section, the certificate of registration expires
and the registrant is in violation of the requirements in this chapter and
is subject to administrative penalties in accordance with §289.205 of
this title. The registrant shall comply with the requirements of subsec-
tion (o)(3)(A) - (B) of this section.]
[(2) Expiration of the certificate of registration does not re-
lieve the registrant of the requirements of this chapter.]
(2) [(3)] If a registrant files an application for a [technical]
renewal in proper form before the existing certificate of registration ex-
pires [and pays the fee required by §289.204 of this title], such existing
certificate of registration shall not expire until the application status has
been determined by the agency.
[(4) An application for technical renewal of a certificate of
registration will be approved if the agency determines that the require-
ments of subsection (e) of this section and applicable paragraphs of
subsections (f) - (j) of this section have been satisfied.]
[(5) When the date for administrative renewal in accor-
dance with subsection (o)(1) of this section and the date for the
technical renewal in accordance with paragraph (1) of this subsection
occur at the same time, the certificate of registration will be renewed if
the fee required by §289.204 of this title is paid, the technical renewal
is approved by the agency in accordance with paragraph (4) of this
subsection, and the agency does not deny the renewal in accordance
with subsection (l)(4) of this section.]
[(6) When the date for the administrative renewal in accor-
dance with subsection (o)(1) of this section and the date for the techni-
cal renewal in accordance with paragraph (1) of this subsection occur
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at the same time, the certificate of registration renewal may be denied
by the agency if any one of the following conditions apply:]
[(A) the fee required by §289.204 of this title is not
paid;]
[(B) the agency denies the renewal in accordance with
subsection (l)(4) of this section; or]
[(C) the agency does not approve the technical renewal
in accordance with paragraph (4) of this subsection.]
[(7) The requirements in this subsection are subject to the
provisions of Government Code, §2001.054.]
(r) - (s) (No change.)
(t) Appendices.
(1) Requirements for RSOs for registrants.
(A) (No change.)
(B) Specific requirements for RSOs by facility are as
follows.
(i) Healing arts facilities shall have:
(I) (No change.)
(II) non-practitioner RSOs with the following:
(-a-) - (-f-) (No change.)
(-g-) evidence of:
(-1-) registration with the Texas
Medical Board [Texas State Board of Medical Examiners] performing
radiologic procedures under a physician’s instruction and direction;
(-2-) (No change.)
(-3-) registration with the Texas
State Board of Podiatric Medicine [Texas State Board of Podiatry
Examiners] performing radiologic procedures under a podiatrist’s
instruction and direction; and
(-4-) (No change.)
(-h-) - (-j-) (No change.)
(ii) - (iii) (No change.)
(C) (No change.)
(2) - (4) (No change.)




(1) - (2) (No change.)
(3) Dental radiation machines located in a facility that also
has other healing arts radiation machines will be inspected at the inter-
vals specified in §289.231(ll)(2) [§289.231(ll)(1)] of this title (relating
to General Provisions and Standards for Protection Against Machine-
Produced Radiation) and equipment performance evaluations shall be
performed at the interval specified for a medical facility in [subsection]
§289.227(o)(1) [§289.227(q)(1)] of this title (relating to Use of Radia-
tion Machines in the Healing Arts [and Veterinary Medicine]).
(4) - (5) (No change.)
(c) Definitions. The following words and terms when used in
this section shall have the following meaning, unless the context clearly
indicates otherwise.
(1) - (6) (No change.)
(7) Agency--The Department of State Health Services
[Texas Department of Health] or its successor.
(8) - (14) (No change.)
[(15) Board--The Texas Board of Health or its successor.]
(15) [(16)] Certificate of registration--A form of permis-
sion given by the agency to an applicant who has met the requirements
for registration set out in the Texas Radiation Control Act and this sec-
tion.
(16) [(17)] Certified equipment--Equipment that has been
certified in accordance with Title 21, Code of Federal Regulations.
(17) [(18)] Coefficient of variation or C--The ratio of the
standard deviation to the mean value of a population of observations.
It is estimated using the following equation:
Figure: 25 TAC §289.232(c)(17)
[Figure: 25 TAC §289.232(c)(18)]
(18) [(19)] Collective dose--The sum of the individual
doses received in a given period of time by a specified population from
exposure to a specified source of radiation.
(19) Commissioner--The Commissioner of the Department
of State Health Services.
(20) - (26) (No change.)
(27) Director--The director of the radiation control pro-
gram under the agency’s jurisdiction.
(28) [(27)] Dose--For external exposure to x-ray radiation
from radiation machines, a generic term that means absorbed dose,
dose equivalent, or total effective dose equivalent. For purposes of
this section, "radiation dose" is an equivalent term.
(29) [(28)] Dose equivalent--The product of the absorbed
dose in tissue, quality factor, and all other necessary modifying factors
at the location of interest. The units of dose equivalent are the sievert
(Sv) and rem.
(30) [(29)] Dose limits--The permissible upper bounds of
radiation doses established in accordance with this chapter. For pur-
poses of this chapter, "limits" is an equivalent term.
(31) [(30)] Embryo/fetus--The developing human organ-
ism from conception until the time of birth.
[(31) Enforcement conference--A meeting held by the
agency with a person to discuss the following:]
[(A) safety, safeguards, or environmental problems;]
[(B) compliance with regulatory or registration condi-
tion requirements;]
[(C) proposed corrective measures including, but not
limited to, schedules for implementation; and]
[(D) enforcement options available to the agency.]
(32) - (47) (No change.)
(48) Informal conference--A meeting held by the agency
with a person to discuss the following:
(A) safety, safeguards, or environmental problems;
(B) compliance with regulatory or registration condi-
tion requirements;
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(C) proposed corrective measures including, but not
limited to, schedules for implementation; and
(D) enforcement options available to the agency.
(49) [(48)] Inspection--An official examination and/or ob-
servation including, but not limited to, records, tests, surveys, and mon-
itoring to determine compliance with the Texas Radiation Control Act
and agency rules, orders, requirements, and conditions of the certificate
of registration.
(50) [(49)] Institutional Review Board--Any board, com-
mittee, or other group formally designated by an institution to review,
approve the initiation of, and conduct periodic review of biomedical
research involving human subjects.
(51) [(50)] Ionizing radiation--Any electromagnetic or
particulate radiation capable of producing ions, directly or indirectly,
in its passage through matter. Ionizing radiation includes gamma rays
and x rays, alpha and beta particles, high speed electrons, neutrons,
and other nuclear particles.
(52) [(51)] kV--Kilovolt.
(53) [(52)] kVp--Kilovolt peak (See definition for peak
tube potential).
(54) [(53)] kWs--Kilowatt-second. It is equivalent to 10 E
3 watt-second, where 1 watt-second = 1 kilovolt x 1 milliampere x 1
second.
(55) [(54)] Lead equivalent--The thickness of lead afford-
ing the same attenuation, under specified conditions, as the material in
question.
(56) [(55)] Leakage radiation--Radiation emanating from
the diagnostic assembly except for the useful beam and radiation pro-
duced when the exposure switch or timer is not activated.
(57) [(56)] Lens dose equivalent--The external dose equiv-
alent to the lens of the eye at a tissue depth of 0.3 centimeters (300 mil-
ligrams per square centimeter).
(58) [(57)] License--A form of permission given by the
agency to an applicant who has met the requirements for licensing set
out in the Texas Radiation Control Act and this chapter.
(59) [(58)] Licensed material--Radioactive material re-
ceived, possessed, used, or transferred under a general or specific
license issued by the agency.
(60) [(59)] Licensed medical physicist--An individual
holding a current Texas license under the Medical Physics Practice
Act, Texas Occupations Code, Chapter 602.
(61) [(60)] Licensee--Any person who is licensed by the
agency in accordance with the Texas Radiation Control Act and this
chapter.
(62) [(61)] Licensing state--Any state with rules equiva-
lent to the Suggested State Regulations for Control of Radiation re-
lating to, and having an effective program for, the regulatory con-
trol of naturally occurring or accelerator-produced radioactive material
(NARM) and has been designated as such by the Conference of Radi-
ation Control Program Directors, Inc.
(63) [(62)] mA--Milliampere.
(64) [(63)] mAs--Milliampere-second.
(65) [(64)] Medical research--The investigation of various
health risks and diseases.
(66) [(65)] Member of the public--Any individual, except
when that individual is receiving an occupational dose.
(67) [(66)] Minor--An individual less than 18 years of age.
(68) [(67)] Mobile service operation--The provision of ra-
diation machines and personnel at temporary sites for limited time pe-
riods. The radiation machines may be fixed inside a motorized vehicle
or may be a portable radiation machine that may be removed from the
vehicle and taken into a facility for use.
(69) [(68)] Monitoring--The measurement of radiation and
the use of the results of these measurements to evaluate potential expo-
sures and doses. For purposes of this chapter, "radiation monitoring"
and "radiation protection monitoring" are equivalent terms.
(70) [(69)] Non-certified equipment--Equipment manu-
factured and assembled prior to certification requirements of Title 21,
Code of Federal Regulations (CFR), effective as specified in Title 21,
CFR, §1020.30(a).
(71) [(70)] Notice of violation--A written statement pre-
pared by the agency of one or more alleged infringements of a legally
binding requirement. [The notice requires the person receiving the no-
tice to provide a written statement describing the following:]
[(A) corrective steps taken by the person and the results
achieved;]
[(B) corrective steps to be taken to prevent recurrence;
and]
[(C) the projected date for achieving full compliance.
The agency may require responses to notices of violation to be under
oath.]
(72) [(71)] Occupational dose--The dose received by an in-
dividual in the course of employment in which the individual’s assigned
duties involve exposure to radiation from licensed/registered and unli-
censed/unregistered sources of radiation, whether in the possession of
the licensee/registrant or other person. Occupational dose does not in-
clude dose received from background radiation, from any medical ad-
ministration the individual has received, from exposure to individuals
administered radioactive material and released in accordance with this
chapter or from voluntary participation in medical research programs,
or as a member of the public.
(73) [(72)] Order--A specific directive contained in a legal
document issued by the agency.
(74) [(73)] Party--A person designated as such by the ALJ.
A party may consist of the following:
(A) the agency; and
(B) an applicant, licensee, registrant, accredited mam-
mography facility, or certified industrial radiographer.
(75) [(74)] Patient--An individual subjected to dental ex-
amination, diagnosis, or treatment.
(76) [(75)] Peak tube potential--The maximum value of the
potential difference in kilovolts across the x-ray tube during an expo-
sure.
(77) [(76)] Person--Any individual, corporation, partner-
ship, firm, association, trust, estate, public or private institution, group,
agency, local government, any other state or political subdivision or
agency thereof, or any other legal entity, and any legal successor, rep-
resentative, agent, or agency of the foregoing, other than the United
States Nuclear Regulatory Commission, and other than federal gov-
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ernment agencies licensed or exempted by the United States Nuclear
Regulatory Commission.
(78) [(77)] Personnel monitoring equipment--(See defini-
tion for individual monitoring devices).
(79) [(78)] Phototimer--A method for controlling radiation
exposures to image receptors by the amount of radiation that reaches
a radiation monitoring device. The radiation monitoring device is part
of an electronic circuit that controls the duration of time the tube is
activated (See definition for automatic exposure control).
(80) [(79)] Portable x-ray equipment--(See definition for
x-ray equipment).
(81) [(80)] Primary protective barrier--(See definition for
protective barrier).
(82) [(81)] Protective barrier--A barrier of radiation ab-
sorbing materials used to reduce radiation exposure. The types of pro-
tective barriers are as follows:
(A) Primary protective barrier--A barrier sufficient to
attenuate the useful beam to the required degree; or
(B) Secondary protective barrier--A barrier sufficient to
attenuate the stray radiation to the required degree.
(83) [(82)] Public dose--The dose received by a member of
the public from exposure to radiation from licensed/registered and un-
licensed/unregistered sources of radiation, whether in the possession of
the licensee/registrant or other person. It does not include occupational
dose or doses received from background radiation, from any medical
administration the individual has received, from exposure to individu-
als administered radioactive material and released in accordance with
this chapter or from voluntary participation in medical research pro-
grams, or as a member of the public.
(84) [(83)] Rad--The special unit of absorbed dose. One
rad is equal to an absorbed dose of 100 ergs per gram or 0.01 joule per
kilogram (0.01 gray).
(85) [(84)] Radiation--One or more of the following:
(A) gamma and x rays; alpha and beta particles and
other atomic or nuclear particles or rays;
(B) radiation emitted to energy density levels that could
reasonably cause bodily harm from an electronic device; or
(C) sonic, ultrasonic, or infrasonic waves from any
electronic device or resulting from the operation of an electronic
circuit in an electronic device in the energy range to reasonably cause
detectable bodily harm.
(86) [(85)] Radiation area--Any area, accessible to indi-
viduals, in which radiation levels could result in an individual receiv-
ing a dose equivalent in excess of 0.005 rem (0.05 millisievert) in one
hour at 30 centimeters from the radiation machine or from any surface
that the radiation penetrates.
(87) [(86)] Radiation machine--Any device capable of pro-
ducing ionizing radiation except those devices with radioactive mate-
rial as the only source of radiation.
(88) [(87)] Radiation safety officer--An individual who
has a knowledge of and the authority and responsibility to apply ap-
propriate radiation protection rules, standards, and practices, who shall
be specifically authorized on a certificate of registration, and who is the
primary contact with the agency.
(89) [(88)] Radiograph--An image receptor on which the
image is created directly or indirectly by an x-ray exposure and results
in a permanent record.
(90) [(89)] Registrant--Any person issued a certificate of
registration by the agency in accordance with the Texas Radiation Con-
trol Act and this chapter.
(91) [(90)] Regulation (See definition for rule).
(92) [(91)] Rem--The special unit of any of the quantities
expressed as dose equivalent. The dose equivalent in rem is equal to
the absorbed dose in rad multiplied by the quality factor (1 rem = 0.01
sievert).
(93) [(92)] Remote inspection--An examination by the
agency of information submitted by the registrant on a form provided
by the agency.
(94) [(93)] Research and development--Research and de-
velopment is defined as:
(A) theoretical analysis, exploration, or experimenta-
tion; or
(B) the extension of investigative findings and theories
of a scientific or technical nature into practical application for exper-
imental and demonstration purposes, including the experimental pro-
duction and testing of models, devices, equipment, materials, and pro-
cesses.
(95) [(94)] Restricted area--An area, access to which is
limited by the registrant for the purpose of protecting individuals
against undue risks from exposure to radiation. Restricted area does
not include areas used as residential quarters, but separate rooms in a
residential building may be set apart as a restricted area.
(96) [(95)] Roentgen (R)--The special unit of exposure.
One roentgen (R) equals 2.58 x 10-4 coulombs per kilogram of air. (See
definition for exposure.)
(97) [(96)] Rule--Any agency statement of general appli-
cability that implements, interprets, or prescribes law or policy, or de-
scribes the procedure or practice requirements of an agency. The term
includes the amendment or repeal of a prior section but does not include
statements concerning only the internal management or organization of
any agency and not affecting private rights or procedures. The word
"rule" was formerly referred to as "regulation."
(98) [(97)] Scattered radiation--Radiation that has been de-
viated in direction during passage through matter.
(99) [(98)] Secondary protective barrier (See definition for
protective barrier).
(100) [(99)] Severity level--A classification of violations
based on relative seriousness of each violation and the significance of
the effect of the violation on the occupational or public health or safety.
(101) [(100)] Shallow dose equivalent--The dose equiva-
lent at a tissue depth of 0.007 centimeters (7 milligrams per square cen-
timeter) that applies to the external exposure of the skin of the whole
body or the skin of an extremity.
(102) [(101)] SI--The abbreviation for the International
System of Units.
(103) [(102)] Sievert--The SI unit of any of the quantities
expressed as dose equivalent. The dose equivalent in sievert is equal
to the absorbed dose in gray multiplied by the quality factor (1 sievert
= 100 rem).
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(104) [(103)] Source of radiation--Any radioactive mate-
rial, or any device or equipment emitting or capable of producing radi-
ation.
(105) [(104)] Source-to-image receptor distance--The dis-
tance from the source to the center of the input surface of the image
receptor.
(106) [(105)] Source-to-skin distance--The distance from
the source to the skin of the patient.
(107) [(106)] Special units--The conventional units his-
torically used by registrants, i.e., rad (absorbed dose), and rem (dose
equivalent).
(108) [(107)] Stationary x-ray equipment--(See definition
for x-ray equipment).
(109) [(108)] Stray radiation--The sum of leakage and
scattered radiation.
(110) [(109)] Supervision--The delegating of the task of
applying radiation in accordance with this section to persons not li-
censed in dentistry, who perform tasks under the dentist’s control. The
dentist assumes full responsibility for these tasks and shall assure that
the tasks will be administered correctly.
(111) [(110)] Survey--An evaluation of the radiological
conditions and potential hazards incident to the production, use, trans-
fer, and/or disposal of radiation machines. When appropriate, such sur-
vey includes, but is not limited to, tests, physical examination of loca-
tion of equipment or radiation machines, and measurements of levels
of radiation present, and evaluation of administrative and/or engineered
controls.
(112) [(111)] Technique chart--A chart that provides all
necessary generator control settings and geometry needed to make clin-
ical radiographs when the radiation machine is in manual mode.
(113) [(112)] Technique factors--The conditions of opera-
tion that are specified as follows:
(A) for capacitor energy storage equipment, peak tube
potential in kilovolt and quantity of charge in milliampere-second;
(B) for field emission equipment rated for pulsed oper-
ation, peak tube potential in kilovolt and number of x-ray pulses; and
(C) for all other equipment, peak tube potential in kilo-
volt and either tube current in milliamperes and exposure time in sec-
onds or the product of tube current and exposure time in milliampere-
second.
(114) [(113)] Termination--A release by the agency of the
obligations and authorizations of the registrant under the terms of the
certificate of registration. It does not relieve a person of duties and
responsibilities imposed by law or rule.
(115) [(114)] Texas Regulations for Control of Radiation
(TRCR)--All sections of Title 25 Texas Administrative Code, Chapter
289.
(116) [(115)] Total effective dose equivalent--For external
exposures only to x-ray radiation from radiation machines, the total
effective dose equivalent is equal to the deep dose equivalent.
(117) [(116)] Traceable to a national standard--This indi-
cates that a quantity or a measurement has been compared to a national
standard, for example, the National Institute of Standards and Technol-
ogy, directly or indirectly through one or more intermediate steps and
that all comparisons have been documented.
(118) [(117)] Tube--An x-ray tube, unless otherwise spec-
ified.
(119) [(118)] Tube housing assembly--The tube housing
with tube installed. It includes high-voltage and/or filament transform-
ers and other appropriate elements when such are contained within the
tube housing.
(120) [(119)] Unrestricted area (uncontrolled area)--An
area, access to which is neither limited nor controlled by the registrant.
For purposes of this section, "uncontrolled area" is an equivalent term.
(121) [(120)] Useful beam--Radiation that passes through
the window, aperture, core, or other collimating device of the source
housing. Also referred to as the primary beam.
(122) [(121)] Violation--An infringement of any rule, li-
cense or registration condition, order of the agency, or any provision
of the Texas Radiation Control Act.
(123) [(122)] X-ray control--A device that controls input
power to the x-ray high-voltage generator and/or the x-ray tube. It
includes components such as timers, phototimers, automatic brightness
stabilizers, and similar devices that control the technique factors of an
x-ray exposure.
(124) [(123)] X-ray equipment--An x-ray system, subsys-
tem, or component thereof. For the purposes of this rule, types of x-ray
equipment are as follows:
(A) portable x-ray equipment--x-ray equipment
mounted on a permanent base with wheels and/or casters for moving
while completely assembled or equipment designed to be hand-carried;
or
(B) stationary x-ray equipment--x-ray equipment that is
installed in a fixed location.
(125) [(124)] X-ray field--That area of the intersection of
the useful beam and any one of the set of planes parallel to and includ-
ing the plane of the image receptor, whose perimeter is the locus of
points at which the exposure rate is one-fourth of the maximum in the
intersection.
(126) [(125)] X-ray high-voltage generator--A device that
transforms electrical energy from the potential supplied by the x-ray
control to the tube operating potential. The device may also include
means for transforming alternating current to direct current, filament
transformers for the x-ray tubes, high-voltage switches, electrical pro-
tective devices, and other appropriate elements.
(127) [(126)] X-ray system--An assemblage of compo-
nents for the controlled production of x rays. It includes minimally an
x-ray high-voltage generator, an x-ray control, a tube housing assem-
bly, a beam-limiting device, and the necessary supporting structures.
Additional components that function with the system are considered
integral parts of the system.
(128) [(127)] X-ray subsystem--Any combination of two
or more components of an x-ray system.
(129) [(128)] X-ray tube--Any electron tube that is de-
signed to be used primarily for the production of x rays.
(130) [(129)] Whole body--For purposes of external expo-
sure, head, trunk including male gonads, arms above the elbow, or legs
above the knee.
(131) [(130)] Worker--An individual engaged in work un-
der a certificate of registration issued by the agency and controlled by
a registrant, but does not include the registrant.
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(132) [(131)] Year--The period of time beginning in Jan-
uary used to determine compliance with the provisions of this chapter.
The registrant may change the starting date of the year used to deter-
mine compliance by the registrant provided that the change is made at




(1) Except where otherwise specified, all communications
and reports concerning this chapter and applications filed under them
should be mailed by postal service to [the Bureau of] Radiation Control,
Department of State Health Services [Texas Department of Health],
1100 West 49th Street, Austin, Texas, 78756-3189. Communications,
reports, and applications may be delivered in person to the agency’s
office located at 8407 Wall Street, Austin, Texas.
(2) (No change.)
(f) (No change.)
(g) Fees for Certificates of Registration for Dental Facilities.
(1) Payment of fees.
(A) Each application for a certificate of registration
shall be accompanied by a nonrefundable fee of $330 [$300]. No
application will be accepted for filing or processed prior to payment
of the full amount specified.
(B) A nonrefundable fee of $330 [$300] shall be paid
for each certificate of registration for radiation machines used in den-
tistry. The fee shall be paid every two years based on the month listed
as the expiration month on [for the two-year term of] the certificate of
registration and [. The fee] shall be paid in full on or before the last
day of the expiration month [and year of the certificate of registration].
(i) (No change.)
(ii) In the case of a single certificate of registration
that authorizes more than one category of use, the category listed in
§289.204(j) [§289.204(h)] of this title (relating to Fees for Certificates
of Registration, Radioactive Material Licenses, Emergency Planning
and Implementation, and Other Regulatory Services) and assigned the
higher fee will be used. If this certificate of registration also has addi-
tional authorized use sites, the registrant shall pay an additional 30%
of the highest fee category.
(C) Each application for reciprocal recognition of an
out-of-state registration in accordance with subsection (h)(10) [(h)(9)]
of this section shall be accompanied by the $330 [$300] fee, provided
that no such fee has been submitted within 24 months of the date of
commencement of the proposed activity.
(D) Fee payments shall be in cash or by check or money
order made payable to the Department of State Health Services [Texas
Department of Health]. The payments may be made by personal deliv-
ery to the central office, [Bureau of] Radiation Control, Department of
State Health Services [Texas Department of Health], 1100 West 49th
Street, Austin, Texas, or mailed to the [Bureau of] Radiation Control,
Department of State Health Services [Texas Department of Health],
1100 West 49th Street, Austin, Texas, 78756-3189.
(2) Failure to pay prescribed fees.
(A) (No change.)
(B) In any case where the agency finds that a registrant
has failed to pay a fee prescribed by this section by the due date, [the
certificate of registration expires and] the agency may implement com-
pliance procedures as provided in subsection (k)(2)(C) of this section.
(3) (No change.)
(h) Registration of Radiation Machine Use.
(1) Application for registration.
(A) - (C) (No change.)
(D) A radiation safety officer shall be designated on
each application form. The qualifications of that individual shall be
submitted to the agency with the application. The radiation safety
officer shall meet the applicable requirements of paragraph (11) [(10)]
of this subsection and carry out the responsibilities of paragraph (12)
[(11)] of this subsection.
(E) - (K) (No change.)
(2) - (5) (No change.)
(6) Expiration of certificates of registration.
(A) Except as provided by paragraph (8) of this subsec-
tion, each [Effective September 1, 2004, the term of the certificate of
registration is two years. Each] certificate of registration expires at the
end of the day, in the month and year stated in the certificate of regis-
tration. [Upon payment of the fee required by subsection (g)(1)(B) of
this section, and if the agency does not deny the renewal in accordance
with subsection (h)(4)(F) of this section, the certificate of registration
will be renewed.]
[(B) If the fee is not paid and the certificate of registra-
tion is not renewed in accordance with subparagraph (A) of this para-
graph, the certificate of registration expires, and the registrant is in vio-
lation of the requirements in this chapter and is subject to administrative
penalties in accordance with §289.205 of this title.]
[(i) If the registrant pays the fee required by
§289.204 of this title within 30 days after expiration of the certificate
of registration, the certificate of registration will be reinstated and the
registrant will not be required to file an application in accordance with
subsection (h) of this section.]
[(ii) If the registrant fails to pay the fee within 30
days after expiration of the certificate of registration, the registrant shall
file an application in accordance with subsection (h) of this section.]
(B) [(C)] If a registrant does not submit an application
for renewal of the certificate of registration in accordance with para-
graph (8) of this subsection, as applicable, the registrant shall on or be-
fore the expiration date specified in the certificate of registration [pay
the fee required by subsection (g) of this section and the certificate of
registration is not renewed, the registrant shall]:
(i) terminate use of all radiation machines within 30
days following the expiration date; [and]
(ii) submit to the agency a record of the disposition
of the radiation machines and if transferred, to whom transferred,
within 30 days following the expiration date; and [.]
(iii) pay any outstanding fees in accordance with
subsection (g) of this section.
(C) [(D)] Expiration of the certificate of registration
does not relieve the registrant of the requirements of this chapter.
(7) (No change.)
(8) Renewal of certificate of registration.
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(A) An application for renewal of registration shall be
filed in accordance with paragraph (1) or (2) of this subsection, as ap-
plicable.
(B) If a registrant files an application in proper form be-
fore the existing certificate of registration expires, such existing certifi-
cate of registration shall not expire until the application status has been
determined by the agency.
(9) [(8)] Modification, suspension, and revocation of cer-
tificate of registration.
(A) The terms and conditions of all certificates of reg-
istration shall be subject to revision or modification. A certificate of
registration may be suspended or revoked by reason of amendments to
the Act, by reason of requirements of this chapter or orders issued by
the agency.
(B) Any certificate of registration may be revoked, sus-
pended, or modified, in whole or in part, for any of the following:
(i) any material false statement in the application or
any statement of fact required under provisions of the Act;
(ii) conditions revealed by such application or state-
ment of fact or any report, record, or inspection, or other means that
would warrant the agency to refuse to grant a certificate of registration
on an original application;
(iii) violation of, or failure to observe any of the
terms and conditions of the Act, this chapter, the certificate of regis-
tration, or order of the agency; or
(iv) existing conditions that constitute a substantial
threat to the public health or safety or the environment.
(C) Each certificate of registration revoked by the
agency ends at the end of the day on the date of the agency’s final
determination to revoke the certificate of registration, or on the revo-
cation date stated in the determination, or as otherwise provided by
the agency order.
(D) Except in cases in which the occupational and pub-
lic health or safety requires otherwise, no certificate of registration shall
be suspended or revoked unless, prior to the institution of proceedings
therefore, facts or conduct that may warrant such action shall have been
called to the attention of the registrant in writing and the registrant shall
have been afforded an opportunity to demonstrate compliance with all
lawful requirements.
(10) [(9)] Reciprocal recognition of out-of-state certifi-
cates of registration.
(A) Whenever any radiation machine is to be brought
into the state for any temporary use, the person proposing to bring the
machine into the state shall apply for and receive a notice from the
agency granting reciprocal recognition prior to beginning operations.
The request for reciprocity shall include the following:
(i) completed BRC Form 226-1 (Business Informa-
tion Form);
(ii) completed BRC Form 252-3 (Notice of Intent to
Work in Texas Under Reciprocity);
(iii) name and Texas licensing board number of the
dentist if the radiation machines are used to irradiate humans;
(iv) copy of the applicant’s current state certificate
of registration or equivalent document;
(v) copy of the applicant’s current operating and
safety procedures pertinent to the proposed use;
(vi) the fee as specified in subsection (g)(2) of this
section; and
(vii) qualifications of personnel who will be operat-
ing the machines.
(B) Upon a determination that the request for reci-
procity meets the requirements of the agency, the agency may issue a
notice granting reciprocal recognition authorizing the proposed use.
(C) Once reciprocity is granted, the out-of-state regis-
trant shall file a BRC Form 252-3 with the agency prior to each entry
into the state. This form shall be filed at least three working days before
the radiation machine is to be used in the state. If, for a specific case,
the three-day period would impose an undue hardship, the out-of-state
registrant may, at the determination of the agency, obtain permission to
proceed sooner.
(D) When radiation machines are used as authorized
under reciprocity, the out-of-state registrant shall have the following
in its possession at all times for inspection by the agency:
(i) completed BRC Form 252-3;
(ii) copy of the notice from the agency granting reci-
procity;
(iii) copy of the out-of-state registrant’s operating
and safety procedures; and
(iv) copy of the applicable rules as specified in the
notice granting reciprocity.
(E) If the state from which the radiation machine is pro-
posed to be brought does not issue certificates of registration or equiv-
alent documents, a certificate of registration shall be obtained from the
agency in accordance with the requirements of this section.
(F) The agency may withdraw, limit, or qualify its ac-
ceptance of any certificate of registration or equivalent document is-
sued by another agency upon determining that such action is necessary
in order to prevent undue hazard to occupational and public health and
safety.
(G) Reciprocal recognition will expire one year from
the date it is granted. A new request for reciprocity shall be submitted
to the agency each year. Reciprocity requests made after the initial
request shall include only the following:
(i) completed BRC Form 226-1 (Business Informa-
tion Form);
(ii) completed BRC Form 252-3 (Notice of Intent to
Work in Texas Under Reciprocity);
(iii) name and Texas licensing board number of the
dentist if the radiation machines are used to irradiate humans;
(iv) copy of the applicant’s current state certificate
of registration or equivalent document;
(v) copy of the applicant’s current operating and
safety procedures pertinent to the proposed use;
(vi) the fee as specified in subsection (g)(1) of this
section; and
(vii) qualifications of personnel who will be operat-
ing the machines.
(H) Radiation services provided by a person from out-
of-state will not be granted reciprocity. Whenever radiation services
are to be provided by a person from out-of-state, that person shall ap-
ply for and receive a certificate of registration from the agency before
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providing radiation services. The application shall be filed in accor-
dance with this subsection, as applicable.
(11) [(10)] A radiation safety officer (RSO) shall be des-
ignated on each application form. The qualifications of that individual
shall be submitted to the agency with the application.
(A) The RSO shall have the following qualifications:
(i) knowledge of potential hazards and emergency
precautions; and
(ii) completed educational courses related to ioniz-
ing radiation safety or a radiation safety officer course; or
(iii) experience in the use and familiarity of the type
of equipment used; and
(B) In addition to the qualifications in subparagraph (A)
of this paragraph, documentation of the following shall be submitted to
the agency:
(i) dentist radiation safety officers shall provide doc-
umentation of licensing board number and their signature on the appli-
cation; or
(ii) non-practitioner radiation safety officers shall
provide any one of the following:
(I) evidence of a valid general certificate issued
under the Medical Radiologic Technologist Certification Act, Texas
Occupations Code, Chapter 601, and at least two years of supervised
use of radiation machines;
(II) evidence of a valid limited general certificate
issued under the Medical Radiologic Technologist Certification Act,
Texas Occupations Code, Chapter 601, and at least four years of super-
vised use of radiation machines;
(III) evidence of registry by the American Reg-
istry of Radiologic Technologists (ARRT) or the American Registry of
Clinical Radiologic Technologists (ARCRT) and at least two years of
supervised use of radiation machines;
(IV) evidence of associate degree in radiologic
technology, health physics, or nuclear technology, and at least two
years of supervised use of radiation machines;
(V) evidence of registration with the Board of
Nurse Examiners as a Registered Nurse or a Registered Nurse with an
extended scope of practice (Nurse Practitioner) performing radiologic
procedures, and at least two years of supervised use of radiation
machines in the respective practitioners’ specialty;
(VI) evidence of registration with the Texas State
Board of Physician Assistant Examiners, and at least two years of su-
pervised use of radiation machines in the respective practitioners’ spe-
cialty;
(VII) evidence of:
(-a-) registration with the Texas State Board
of Dental Examiners to perform radiologic procedures under a dentist’s
instruction and direction or evidence of a valid certificate as a registered
dental hygienist; and
(-b-) at least four years of supervised use of
radiation machines in the respective dentists’ specialty;
(VIII) evidence of bachelor’s (or higher) degree
in a natural or physical science, health physics, radiological science,
nuclear medicine, or nuclear engineering; or
(IX) evidence of a current Texas license under
the Medical Physics Practice Act, Texas Occupations Code, Chapter
602, in medical health physics, diagnostic radiological physics, or med-
ical nuclear physics for diagnostic x-ray facilities.
(C) Academic institutions and/or research and develop-
ment facilities shall have radiation safety officers who are faculty or
staff members in radiation protection, radiation engineering, or related
disciplines. (This individual may also serve as the radiation safety of-
ficer over the dental section of the facility).
(D) The radiation safety officer identified on a certifi-
cate of registration issued before September 1, 1993, need not comply
with the qualification requirements in this subsection.
(12) [(11)] Responsibilities of radiation safety officers.
Specific duties of the radiation safety officer include, but are not
limited to, the following:
(A) establishing and overseeing operating and safety
procedures that maintain radiation exposures as low as reasonably
achievable, and to review them regularly to ensure that the procedures
are current and conform with this section;
(B) investigating and reporting to the agency each
known or suspected case of radiation exposure to an individual or
radiation level detected in excess of limits established by this section
and each theft or loss of radiation machines, determining the cause,
and taking steps to prevent its recurrence;
(C) having a thorough knowledge of management poli-
cies and administrative procedures of the registrant;
(D) assuming control and having the authority to insti-
tute corrective actions including shut-down of operations when neces-
sary in emergency situations or unsafe conditions;
(E) maintaining records as required by this section; and
(F) ensuring that personnel are adequately trained and
complying with this section, the conditions of the certificate of regis-
tration, and the operating and safety procedures of the registrant.
(i) Use of Dental Radiation Machines.
(1) - (4) (No change.)
(5) Facility requirements.
(A) (No change.)
(B) Posting of notices to workers.
(i) - (ii) (No change.)
(iii) The following form, BRC [Bureau of Radiation
Control (BRC)] Form 232-1, "Notice to Employees," which is found at
the end of the section, [as contained in subparagraph (C) of this para-
graph,] or an equivalent document containing at least the same wording
as BRC Form 232-1, shall be posted by each registrant as required by
this section.
Figure: 25 TAC §289.232(i)(5)(B)(iii)
(iv) (No change.)
[(C) Notice to employees. The following form, or an
equivalent as stated in subparagraph (B)(ii) of this paragraph, shall be
posted.]
[Figure: 25 TAC §289.232(i)(5)(C)]
(C) [(D)] Posting requirements. The registrant shall
post each radiation area with a conspicuous sign or signs bearing the
radiation symbol and the words "CAUTION, RADIATION AREA."
(D) [(E)] Exceptions to posting requirements. Regis-
trants are exempt from the posting of the radiation area requirements
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in subparagraph (C) [(D)] of this paragraph provided that the operator
has continuous surveillance and access control of the radiation area.
(6) Radiation machine requirements.
(A) - (D) (No change.)
(E) Beam quality. The following requirements apply to
beam quality.
(i) Half-value layer.
(I) The half-value layer of the useful beam for a
given x-ray tube potential shall not be less than the values shown in the
following Table I. If it is necessary to determine such half-value layer
at an x-ray tube potential that is not listed in Table I, linear interpolation
may be made.
Figure: 25 TAC §289.232(i)(6)(E)(i)(I)
[Figure: 25 TAC §289.232(i)(6)(E)(i)(I)]
(II) (No change.)
(ii) - (iii) (No change.)
(F) - (H) (No change.)
(I) Exposure output [interval] reproducibility. When all
technique factors are held constant, including control panel selections
associated with automatic exposure control systems, the coefficient of
variation of exposure for both manual and automatic exposure control
systems shall not exceed 0.05. This requirement applies to clinically
used techniques.
(J) - (K) (No change.)
(L) Collimation. Field limitation shall meet the require-
ments of paragraphs (11) and (12) [paragraph (12)] of this subsection.
(M) - (N) (No change.)
(7) - (16) (No change.)
(j) Records and reports.
(1) General provisions for records and reports.
(A) - (K) (No change.)
(L) Any person who submits written information or
data to the agency and requests that the information be considered
confidential, privileged, or otherwise not available to the public under
the Texas Public Information Act, shall justify such request in writing,
including statutes and cases where applicable, addressed to the agency.
(i) Documents containing information that is
claimed to fall within an exception to the Texas Public Information
Act shall be marked to indicate that fact. Markings shall be placed on
the document on origination or submission.
(I) (No change.)
(II) The following wording shall be placed at the
bottom of the front cover and title page, or first page of text if there is
no front cover or title page:
Figure: 25 TAC §289.232(j)(1)(L)(i)(II)
[Figure: 25 TAC §289.232(j)(1)(L)(i)(II)]
(ii) - (iii) (No change.)
(M) - (N) (No change.)
(2) Reports.
(A) - (B) (No change.)
(C) Reports of exposures and radiation levels exceeding
the limits.
(i) In addition to the notification required by sub-
paragraph (B) of this paragraph, each registrant shall submit a written
report within 30 days after learning of any of the following occurrences:
(I) (No change.)
(II) doses in excess of any of the following:
(-a-) - (-d-) (No change.)




(iii) Each report filed in accordance with subpara-
graph (C)(i) of this paragraph shall include for each individual exposed:
the name, a unique identification number [social security number], and
date of birth. With respect to the limit for the embryo/fetus in subsec-
tion (i)(4)(A)(i)(IV) and (V) of this section, the identifiers should be
those of the declared pregnant woman. The report shall be prepared so




(k) Compliance and hearing procedures.
(1) (No change.)
(2) Hearing and enforcement procedures.
(A) - (B) (No change.)
(C) Compliance procedures for registrants and other
persons.
(i) A registrant or other person who commits a vio-
lation(s) will be issued a notice of violation. The person receiving the
notice shall provide the agency with a written statement and supporting
documentation by the date stated in the notice describing the following:
(I) steps taken by the person and the results
achieved;
(II) corrective steps to be taken to prevent recur-
rence; and
(III) the date when full compliance was or is ex-
pected to be achieved. The agency may require responses to notices of
violation to be under oath.
(ii) - (iv) (No change.)
(v) When the agency determines that the action pro-
vided for in clause (viii) of this subparagraph or subparagraph (D) of
this paragraph is not to be taken immediately, the agency may offer the
registrant an opportunity to attend an informal meeting to discuss the
following with the agency: [enforcement conference.]
(I) methods and schedules for correcting the vi-
olation(s); or
(II) methods and schedules for showing compli-
ance with applicable provisions of the Act, the rules, registration con-
ditions, or any orders of the agency.
(vi) Notice of any informal meeting [enforcement
conference] shall be delivered by personal service, or certified mail, ad-
dressed to the last known address. An informal meeting [enforcement
conference] is not a prerequisite for the action to be taken in accordance
with [under] clause (viii) of this subparagraph or subparagraph (D) of
this paragraph.
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(vii) - (ix) (No change.)
(D) Assessment of Administrative Penalties.
(i) - (ii) (No change.)
(iii) Application of administrative penalties. The
agency may impose differing levels of penalties for different severity
level violations and different classes of users as follows.
(I) - (II) (No change.)
(III) Adjustments to the [severity levels and] per-
centages of base amounts in Table IIB may be made for the presence
or absence of the following factors:
(-a-) - (-f-) (No change.)
(IV) The penalty for each violation may be in an
amount not to exceed $10,000 a day for a person who violates the Texas
Radiation Control Act or a rule, order, or certificate of registration is-
sued in accordance with [under] the Texas Radiation Control Act. Each
day a violation continues may be considered a separate violation for
purposes of penalty assessment.
(iv) (No change.)
(E) Severity levels of violations for registrants or other
persons.
(i) (No change.)
(ii) Criteria to elevate or reduce severity levels.
(I) Severity levels [Violations] may be elevated
to a higher severity level for the following reasons:
(-a-) - (-c-) (No change.)
(-d-) a violation was willful or grossly negli-
gent; [. This means the violation was the result of careless regard for
requirements, deception, or other indications of willfulness by the reg-
istrant or employees of the registrant; or]
(-e-) compliance history; or [.]
(-f-) other mitigating factors.
(II) Severity levels [Violations] may be reduced
to a lower level for the following reasons:
(-a-) the registrant identified and corrected
the violation prior to the agency inspection; [or]
(-b-) the registrant’s actions corrected the vi-
olation and prevented recurrence; or [.]




(i) - (iii) (No change.)
(iv) The person receiving the order shall be afforded
the opportunity for a hearing on an emergency order. Notice of the
action, along with a complaint, shall be given to the person by personal
service or certified mail, addressed to the last known address. A hearing
shall be held on an emergency order if the person receiving the order
submits a written request to the director within 30 days of the date of
the order.
(I) - (III) (No change.)
(H) (No change.)
§289.233. Radiation Control Regulations for Radiation Machines
Used in Veterinary Medicine.
(a) - (b) (No change.)
(c) Definitions. The following words and terms when used in
this section shall have the following meaning, unless the context clearly
indicates otherwise.
(1) - (6) (No change.)
(7) Agency--The Department of State Health Services
[Texas Department of Health] or its successor.
(8) - (16) (No change.)
[(17) Board--The Texas Board of Health or its successor.]
(17) [(18)] Certificate of registration--A form of permis-
sion given by the agency to an applicant who has met the requirements
for registration set out in the Act and this chapter.
(18) [(19)] Coefficient of variation or C--The ratio of the
standard deviation to the mean value of a population of observations.
It is estimated using the following equation:
Figure: 25 TAC §289.233(c)(18)
[Figure: 25 TAC §289.233(c)(19)]
(19) [(20)] Collective dose--The sum of the individual
doses received in a given period of time by a specified population from
exposure to a specified source of radiation.
(20) Commissioner--The Commissioner of the Department
of State Health Services.
(21) - (33) (No change.)
[(34) Enforcement conference--A meeting held by the
agency with a person to discuss the following:]
[(A) safety, safeguards, or environmental problems;]
[(B) compliance with regulatory or registration condi-
tion requirements;]
[(C) proposed corrective measures including, but not
limited to, schedules for implementation; and]
[(D) enforcement options available to the agency.]
(34) [(35)] Exposure--The quotient of dQ by dm where
"dQ" is the absolute value of the total charge of the ions of one sign
produced in air when all the electrons (negatrons and positrons) lib-
erated by photons in a volume element of air having mass "dm" are
completely stopped in air. The SI unit of exposure is the coulomb per
kilogram (C/kg). The roentgen is the special unit of exposure. For pur-
poses of this chapter, this term is used as a noun.
(35) [(36)] Exposure rate--The exposure per unit of time.
(36) [(37)] External dose--That portion of the DE received
from any source of radiation outside the body.
(37) [(38)] Extremity--Hand, elbow, arm below the elbow,
foot, knee, and leg below the knee. The arm above the elbow and the
leg above the knee are considered part of the whole body.
(38) [(39)] Field emission equipment--Equipment that
uses an x-ray tube in which electron emission from the cathode is due
solely to the action of an electric field.
(39) [(40)] Field size--The dimensions along the major
axes of an area in a plane perpendicular to the central axis of the beam
at the normal treatment or examination source to image distance and
defined by the intersection of the major axes and the 50% isodose line.
(40) [(41)] Filter--Material placed in the useful beam to
preferentially absorb selected radiation.
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(41) [(42)] Fluoroscopic imaging assembly--A subsystem
in which x-ray photons produce a fluoroscopic image. It includes the
image receptors such as the image intensifier and spot-film device, elec-
trical interlocks, if any, and structural material providing linkage be-
tween the image receptor and diagnostic source assembly.
(42) [(43)] Gray (Gy)--The SI unit of absorbed dose. One
gray is equal to an absorbed dose of 1 joule per kilogram (J/kg) or 100
rad.
(43) [(44)] Half-value layer (HVL)--The thickness of a
specified material that attenuates the beam of radiation to an extent such
that the exposure rate is reduced to one-half of its original value.
(44) [(45)] Healing arts--Any system, treatment, opera-
tion, diagnosis, prescription, or practice for the ascertainment, cure,
relief, palliation, adjustment, or correction of any human disease, ail-
ment, deformity, injury, or unhealthy or abnormal physical or mental
condition.
(45) [(46)] Hearing--A proceeding to examine an appli-
cation or other matter before the agency in order to adjudicate rights,
duties, or privileges.
(46) [(47)] High radiation area--An area, accessible to in-
dividuals, in which radiation levels from radiation machines external
to the body could result in an individual receiving a DE in excess of
0.1 rem (1 millisievert (mSv)) in one hour at 30 cm from any source of
radiation or from any surface that the radiation penetrates.
(47) [(48)] Image intensifier--A device, installed in its
housing, that instantaneously converts an x-ray pattern into a corre-
sponding light image of higher energy density.
(48) [(49)] Image receptor--Any device, such as a fluores-
cent screen or radiographic film, that transforms incident x-ray photons
either into a visible image or into another form that can be made into a
visible image by further transformations.
(49) [(50)] Individual--Any human being.
(50) [(51)] Individual monitoring--The assessment of DE
to an individual by the use of:
(A) individual monitoring devices; or
(B) survey data.
(51) [(52)] Individual monitoring devices--Devices de-
signed to be worn by a single individual for the assessment of DE. For
purposes of this chapter, "personnel dosimeter" and "dosimeter" are
equivalent terms. Examples of individual monitoring devices include,
but are not limited to, film badges, thermoluminescence dosimeters
(TLDs), optically stimulated luminescence dosimeters (OSLs), pocket
ionization chambers (pocket dosimeters), and electronic personal
dosimeters.
(52) Informal conference--A meeting held by the agency
with a person to discuss the following:
(A) safety, safeguards, or environmental problems;
(B) compliance with regulatory or registration condi-
tion requirements;
(C) proposed corrective measures including, but not
limited to, schedules for implementation; and
(D) enforcement options available to the agency.
(53) - (67) (No change.)
(68) Notice of violation--A written statement prepared by
the agency of one or more alleged infringements of a legally binding
requirement. [The notice requires the person receiving the notice to
provide a written statement describing the following:]
[(A) corrective steps taken by the registrant and the re-
sults achieved;]
[(B) corrective steps to be taken to prevent recurrence;
and]
[(C) the projected date for achieving full compliance.
The agency may require responses to notices of violation to be under
oath.]
(69) - (136) (No change.)
(d) (No change.)
(e) Communications.
(1) Except where otherwise specified, all communications
and reports concerning this chapter and applications filed under them
should be addressed to [the Bureau of] Radiation Control, Department
of State Health Services [Texas Department of Health], 1100 West 49th
Street, Austin, Texas, 78756-3189. Communications, reports, and ap-
plications may be delivered in person to the agency’s office located at
8407 Wall Street, Austin, Texas.
(2) (No change.)
(f) (No change.)
(g) Fees for certificates of registration for veterinary facilities.
(1) Payment of fees.
(A) Each application for a certificate of registration
shall be accompanied by a nonrefundable fee of $264 [$240]. No
application will be accepted for filing or processed prior to payment
of the full amount specified.
(B) A nonrefundable fee of $264 shall be paid for each
certificate of registration for radiation machines used in veterinary
medicine. The fee shall be paid every two years based on the month
listed as the expiration month on [for the two-year term of] the certifi-
cate of registration and [. The fee] shall be paid in full on or before the
last day of the expiration month [and year of the certificate of registra-
tion]. In the case of a single certificate of registration that authorizes
more than one category of use, the category listed in §289.204(j) of
this title (relating to Fees for Certificates of Registration, Radioactive
Material Licenses, Emergency Planning and Implementation, and
Other Regulatory Services) and assigned the higher fee will be used.
For each additional use location on a single certificate of registration,
the registrant shall pay an additional $72.
(C) Each application for reciprocal recognition of an
out-of-state registration in accordance with subsection (h)(10) [(h)(9)]
of this section shall be accompanied by the $264 [$240] fee, provided
that no such fee has been submitted within 24 months of the date of
commencement of the proposed activity.
(D) Fee payments shall be in cash or by check or money
order made payable to the Department of State Health Services [Texas
Department of Health]. The payments may be made by personal deliv-
ery to the central office, [Bureau of] Radiation Control, Department of
State Health Services [Texas Department of Health], 1100 West 49th
Street, Austin, Texas, or mailed to [the Bureau of] Radiation Control,
Department of State Health Services [Texas Department of Health],
1100 West 49th Street, Austin, Texas, 78756-3189.
(2) Failure to pay prescribed fees.
(A) (No change.)
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(B) In any case where the agency finds that a registrant
has failed to pay a fee prescribed by this section by the due date, [the
certificate of registration has expired and] the agency may implement
compliance procedures as provided in subsection (k)(2) of this section.
(3) (No change.)
(h) Registration of radiation machine use.
(1) - (5) (No change.)
(6) Expiration of certificates of registration.
(A) Except as provided by paragraph (8) of this subsec-
tion, each [Effective September 1, 2004, the term of the certificate of
registration is two years. Each] certificate of registration expires at the
end of the day, in the month and year stated in the certificate of reg-
istration. [Upon payment of the fee required by subsection (g) of this
section and if the agency does not deny the renewal in accordance with
paragraph (4)(D) of this subsection, the certificate of registration will
be renewed.]
[(B) If the fee is not paid and the certificate of registra-
tion is not renewed in accordance with subparagraph (A) of this para-
graph, the certificate of registration expires, and the registrant is in vio-
lation of the requirements in this chapter and is subject to administrative
penalties in accordance with subsection (k)(2)(D) of this section.]
[(i) If the registrant pays the fee required by subsec-
tion (g) of this section within 30 days after expiration of the certificate
of registration, the certificate of registration will be reinstated and the
registrant will not be required to file an application in accordance with
subsection (h) of this section.]
[(ii) If the registrant fails to pay the fee within 30
days after expiration of the certificate of registration, the registrant shall
file an application in accordance with subsection (h) of this section.]
(B) [(C)] If a registrant does not submit an application
for renewal of the certificate of registration in accordance with para-
graph (8) of this subsection, as applicable, the registrant shall on or be-
fore the expiration date specified in the certificate of registration [fails
to pay the fee required by subsection (g) of this section and the certifi-
cate of registration is not renewed, the registrant shall]:
(i) terminate use of all radiation machines within 30
days following the expiration date; [and]
(ii) submit to the agency a record of the disposition
of the radiation machines and if transferred, to whom transferred within
30 days following the expiration date; and [.]
(iii) pay any outstanding fees in accordance with
subsection (g) of this section.
(C) [(D)] Expiration of the certificate of registration
does not relieve the registrant of the requirements of this chapter.
(7) (No change.)
(8) Renewal of certificate of registration.
(A) An application for renewal of registration shall be
filed in accordance with paragraph (1) or (2) of this subsection, as ap-
plicable.
(B) If a registrant files an application in proper form be-
fore the existing certificate of registration expires, such existing certifi-
cate of registration shall not expire until the application status has been
determined by the agency.
(9) [(8)] Modification, suspension, and revocation of cer-
tificates of registration.
(A) The terms and conditions of all certificates of reg-
istration shall be subject to revision or modification. A certificate of
registration may be suspended or revoked by reason of amendments to
the Act, by reason of requirements of this chapter or orders issued by
the agency.
(B) Any certificate of registration may be revoked, sus-
pended, or modified, in whole or in part, for any of the following:
(i) any material false statement in the application or
any statement of fact required under provisions of the Act;
(ii) conditions revealed by such application or state-
ment of fact or any report, record, or inspection, or other means that
would warrant the agency to refuse to grant a certificate of registration
on an original application;
(iii) violation of, or failure to observe any of the
terms and conditions of the Act, this chapter, the certificate of regis-
tration, or order of the agency; or
(iv) existing conditions that constitute a substantial
threat to the public health or safety or the environment.
(C) Each certificate of registration revoked by the
agency ends at the end of the day on the date of the agency’s final
determination to revoke the certificate of registration, or on the revo-
cation date stated in the determination, or as otherwise provided by
the agency order.
(D) Except in cases in which the occupational and pub-
lic health or safety requires otherwise, no certificate of registration shall
be suspended or revoked unless, prior to the institution of proceedings
therefore, facts or conduct that may warrant such action shall have been
called to the attention of the registrant in writing and the registrant shall
have been afforded an opportunity to demonstrate compliance with all
lawful requirements.
(10) [(9)] Reciprocal recognition for out-of-state certifi-
cates of registration.
(A) Whenever any radiation machine is to be brought
into the state for any temporary use, the person proposing to bring the
machine into the state shall apply for and receive a notice from the
agency granting reciprocal recognition prior to beginning operations.
The request for reciprocity shall include the following:
(i) completed BRC Form 226-1 (Business Informa-
tion Form);
(ii) completed BRC Form 252-3 (Notice of Intent to
Work in Texas Under Reciprocity);
(iii) copy of the applicant’s current state certificate
of registration or equivalent document;
(iv) copy of the applicant’s current operating and
safety procedures pertinent to the proposed use; and
(v) fee as specified in subsection (g) of this section.
(B) Upon a determination that the request for reci-
procity meets the requirements of the agency, the agency may issue a
notice granting reciprocal recognition authorizing the proposed use.
(C) Once reciprocity is granted, the out-of-state regis-
trant shall file a BRC Form 252-3 with the agency prior to each entry
into the state. This form shall be filed at least three working days before
the radiation machine is to be used in the state. If, for a specific case,
the three-day period would impose an undue hardship, the out-of-state
registrant may, at the determination of the agency, obtain permission to
proceed sooner.
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(D) When radiation machines are used as authorized
under reciprocity, the out-of-state registrant shall have the following
in its possession at all times for inspection by the agency:
(i) completed BRC Form 252-3;
(ii) copy of the notice from the agency granting reci-
procity;
(iii) copy of the out-of-state registrant’s operating
and safety procedures; and
(iv) copy of the applicable rules as specified in the
notice granting reciprocity.
(E) If the state from which the radiation machine is pro-
posed to be brought does not issue certificates of registration or equiv-
alent documents, a certificate of registration shall be obtained from the
agency in accordance with the requirements of this section.
(F) The agency may withdraw, limit, or qualify its ac-
ceptance of any certificate of registration or equivalent document is-
sued by another agency upon determining that such action is necessary
in order to prevent undue hazard to occupational and public health and
safety or property.
(G) Reciprocal recognition will expire one year from
the date it is granted. A new request for reciprocity shall be submitted
to the agency each year. Reciprocity requests made after the initial
request shall include only the following:
(i) a completed BRC Form 226-1;
(ii) a completed BRC Form 252-3;
(iii) the fee as specified in subsection (g) of this sec-
tion; and
(iv) copy of the applicant’s current state certificate
of registration or equivalent document; and
(v) copy of the applicant’s current operating and
safety procedures pertinent to the proposed use.
(i) Use of radiation machines for veterinary medicine.
(1) - (2) (No change.)
(3) Personnel requirements.
(A) - (E) (No change.)
(F) Determination of occupational dose for the current
year.
(i) - (vi) (No change.)
(vii) Occupational exposure form. The following
BRC Form 233-1 (Occupational Exposure Record for a Monitoring
Period), is to be used to document occupational exposures for a
monitoring period.
Figure: 25 TAC §289.233(i)(3)(F)(vii)
[Figure: 25 TAC §289.233(i)(3)(F)(vii)]
(G) - (L) (No change.)
(4) Facility requirements.
(A) (No change.)
(B) Posting of notices to workers.
(i) - (ii) (No change.)
(iii) The following form, BRC [Bureau of Radiation
Control (BRC)] Form 233-2, "Notice to Employees," which is found
at the end of the section, or an equivalent document containing at least
the same wording as BRC Form 233-2.
Figure: 25 TAC §289.233(i)(4)(B)(iii)
[Figure: 25 TAC §289.233(i)(4)(B)(iii)]
(iv) (No change.)
(C) - (H) (No change.)
(5) Radiation Machine Requirements.
(A) - (G) (No change.)
(H) Beam limiting devices. Beam limiting devices shall
do the following:
(i) - (iii) (No change.)
(iv) limit the x-ray field such that the x-ray field shall
not exceed:
(I) (No change.)
(II) 2.0% of the SID for the diagonal of the image
receptor [for circular image receptors]; and
(v) (No change.)
(I) - (M) (No change.)
(N) Equipment performance evaluations.
(i) - (iv) (No change.)
(v) Fluoroscopic x-ray systems shall comply with
the additional requirements specified in paragraph (6) of this subsec-
tion.
(6) - (11) (No change.)
(j) Records and reports.
(1) General provisions for records and reports.
(A) - (J) (No change.)
(K) Any person who submits written information or
data to the agency and requests that the information be considered
confidential, privileged, or otherwise not available to the public under
the Texas Public Information Act, shall justify such request in writing,
including statutes and cases where applicable, addressed to the agency.
(i) Documents containing information that is
claimed to fall within an exception to the Texas Public Information
Act shall be marked to indicate that fact. Markings shall be placed on
the document on origination or submission.
(I) (No change.)
(II) The following wording shall be placed at the
bottom of the front cover and title page, or first page of text if there is
no front cover or title page:
Figure: 25 TAC §289.233(j)(1)(K)(i)(II)
[Figure: 25 TAC §289.233(j)(1)(K)(i)(II)]
(ii) - (iii) (No change.)
(L) - (P) (No change.)
(2) (No change.)
(3) Reports.
(A) - (B) (No change.)
(C) Reports of exposures and radiation levels exceeding
the limits.
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(i) In addition to the notification required by sub-
paragraph (B) of this paragraph, each registrant shall submit a written
report within 30 days after learning of any of the following occurrences:
(I) (No change.)
(II) doses in excess of any of the following:
(-a-) - (-d-) (No change.)




(iii) Each report filed in accordance with clause (i)
of this subparagraph shall include for each individual exposed: the
name, a unique identification number [social security number], and
date of birth. With respect to the limit for the embryo/fetus in sub-
section (i)(3)(A)(i)(IV) of this section, the identifiers should be those
of the declared pregnant woman. The report shall be prepared so that




(k) Compliance and hearing procedures.
(1) (No change.)
(2) Hearing and enforcement procedures.
(A) - (B) (No change.)
(C) Compliance procedures for registrants and other
persons.
(i) A registrant or other person who commits a vio-
lation(s) will be issued a notice of violation. The person receiving the
notice shall provide the agency with a written statement and supporting
documentation by the date stated in the notice describing the following:
(I) steps taken by the person and the results
achieved;
(II) corrective steps to be taken to prevent recur-
rence; and
(III) the date when full compliance was or is ex-
pected to be achieved. The agency may require responses to notices of
violation to be under oath.
(ii) - (iv) (No change.)
(v) When the agency determines that the action pro-
vided for in clause (viii) of this subparagraph or subparagraph (D) of
this paragraph is not to be taken immediately, the agency may offer the
registrant an opportunity to attend an informal meeting [enforcement
conference] to discuss the following with the agency:
(I) - (II) (No change.)
(vi) Notice of any informal meeting [enforcement
conference] shall be delivered by personal service, or certified mail, ad-
dressed to the last known address. An informal meeting [enforcement
conference] is not a prerequisite for the action to be taken in accordance
with [under] clause (viii) of this subparagraph or subparagraph (D) of
this paragraph.
(vii) Except in cases in which the occupational and
public health, or safety requires otherwise, no certificate of registra-
tion shall be suspended or revoked unless, prior to the institution of
proceedings therefore, facts or conduct that may warrant such action
shall have been called to the attention of the registrant in writing, and
the registrant shall have been afforded [accorded] an opportunity to
demonstrate compliance with all lawful requirements.
(viii) - (ix) (No change.)
(D) Assessment of administrative penalties.
(i) - (ii) (No change.)
(iii) Application of administrative penalties. The
agency may impose differing levels of penalties for different severity
level violations and different classes of users as follows.
(I) - (II) (No change.)
(III) Adjustments to the [severity levels and] per-
centages of base amounts in Table IIB may be made for the presence
or absence of the following factors:
(-a-) - (-f-) (No change.)
(IV) The penalty for each violation may be in an
amount not to exceed $10,000 a day for a person who violates the Act
or requirements of this chapter, order, certificate of registration issued
in accordance with [under] the Act. Each day a violation continues may
be considered a separate violation for purposes of penalty assessment.
(iv) (No change.)
(E) Severity levels of violations for registrants or other
persons.
(i) (No change.)
(ii) Criteria to elevate or reduce severity levels.
(I) Severity levels [Violations] may be elevated
to a higher severity level for the following reasons:
(-a-) - (-c-) (No change.)
(-d-) a violation was willful or grossly negli-
gent; [. This means the violation was the result of careless regard for
requirements, deception, or other indications of willfulness by the reg-
istrant or employees of the registrant; or]
(-e-) compliance history; or [.]
(-f-) other mitigating factors.
(II) Severity levels [Violations] may be reduced
to a lower level for the following reasons:
(-a-) the registrant identified and corrected
the violation prior to the agency inspection; [or]
(-b-) the registrant’s actions corrected the vi-
olation and prevented recurrence; or [.]
(-c-) other mitigating factors.
(iii) (No change.)
(F) - (H) (No change.)
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The proposed amendments are authorized by Health and Safety
Code, §12.0111, which requires the department to charge fees
for issuing or renewing a license; Health and Safety Code,
§401.301, which allows the department to collect fees for ra-
diation control licenses and registrations that it issues; Health
and Safety Code, §401.051, which provides the Executive
Commissioner of the Health and Human Services Commission
with authority to adopt rules and guidelines relating to the control
of radiation; and Government Code, §531.0055, and Health
and Safety Code, §1001.075, which authorize the Executive
Commissioner of the Health and Human Services Commission
to adopt rules and policies for the operation and provision
of health and human services by the department and for the
administration of Health and Safety Code, Chapter 1001. The
review of the rules implements Government Code, §2001.039.
The proposed amendments affect the Health and Safety Code,
Chapters 12, 401, and 1001; and Government Code, Chapters
531 and 2001.
§289.301. Registration and Radiation Safety Requirements for
Lasers and Intense-Pulsed Light Devices.
(a) Purpose.
(1) (No change.)
(2) This section establishes requirements for the registra-
tion of persons who receive, possess, acquire, transfer, or use Class 3b
(IIIb), International Electrotechnical Commission (IEC) Class 3B and
Class 4 (IV), IEC Class 4 lasers in the healing arts, veterinary medicine,
industry, academic, research and development institutions, and of per-
sons who are in the business of providing laser services. No person
shall use Class 3b (IIIb), IEC Class 3B or 4 (IV), IEC Class 4 lasers
or perform laser services except as authorized in a certificate of laser
registration issued by the agency in accordance with the requirements
of this section. Class 1 (I) lasers [laser], IEC Class 1 and 1M, Class 2
(II) lasers [laser], IEC Class 2 and 2M, and Class 3a (IIIa) lasers [laser],
IEC Class 3R and IPL devices are not required to be registered. How-
ever, use of Class 1 (I) lasers [laser], IEC Class 1 and 1M, Class 2 (II)
lasers [laser], IEC Class 2 and 2M, and Class 3a (IIIa) lasers [laser],
IEC Class 3R and IPL devices are subject to other applicable require-
ments in this section.
(b) Scope.
(1) - (4) (No change.)
(5) In addition to the requirements of this section, all reg-
istrants authorized to use Class 3b and Class 4 lasers are subject to the
following requirements:
(A) (No change.)
(B) §289.204 of this title (relating to Fees for Certifi-
cates of Registration, Radioactive Material Licenses, Emergency Plan-
ning and Implementation, and Other Regulatory Services);
(C) - (D) (No change.)
(c) (No change.)
(d) Definitions. The following words and terms, when used
in this section, shall have the following meanings, unless the context
clearly indicates otherwise.
(1) - (13) (No change.)
(14) Continuous wave--The output of a laser that is oper-
ated in a continuous rather than a pulsed mode. In this section, a laser
operating with a continuous output for a period of ≥ [>=]0.25 seconds
is regarded as a continuous wave laser.
(15) - (35) (No change.)
(36) Practitioner of the healing arts (practitioner)--For the
purposes of this section, a person licensed to practice the healing arts
by either the Texas Medical Board [Texas State Board of Medical Ex-
aminers] as a physician; the Texas State Board of Dental Examiners;
the Texas Board of Chiropractic Examiners; or the Texas State Board
of Pediatric Medicine [Texas State Board of Podiatry Examiners]. A
practitioner’s use of a laser is limited to his/her scope of professional
practice as determined by the appropriate licensing agency.
(37) - (47) (No change.)
(e) - (i) (No change.)
(j) Responsibilities of registrant.
(1) - (2) (No change.)
(3) Each registrant shall inventory all Class 3B and 4 lasers
in their possession at an interval not to exceed one year. The inventory
record shall be maintained for inspection by the agency in accordance
with subsection (ee) of this section and shall include:
(A) - (D) (No change.)
(E) if using a provider of lasers as defined in subsection
(d)(38) [in accordance with subsection (d)(35)] of this section, a state-
ment with the inventory that the registrant is using lasers provided by
a provider of lasers.
(4) Notification to the agency is required within 30 days of
the following:
(A) (No change.)
(B) if the registrant begins or terminates the use of a
provider of lasers as defined in subsection (d)(38) [in accordance with
subsection (d)(35)] of this section.
(5) - (8) (No change.)
(k) Expiration of certificates of laser registration [and admin-
istrative renewal].
(1) [Effective September 1, 2004, the term of the certificate
of registration is two years.] Except as provided by subsection (m) of
this section, each certificate of laser registration expires at the end of
the day, in the month and year stated in the certificate of laser registra-
tion. [Except for subsection (m)(5) of this section, upon payment of the
fee required by §289.204 of this title and if the agency does not deny
the renewal in accordance with subsection (i)(4) of this section, the
certificate of laser registration will be administratively renewed. The
requirements in this subsection are subject to the provisions of Gov-
ernment Code, §2001.054.]
[(2) If the fee is not paid and the certificate of laser registra-
tion is not renewed in accordance with paragraph (1) of this subsection,
the certificate of laser registration expires, and the registrant is in viola-
tion of the requirements of this chapter and is subject to administrative
penalties in accordance with §289.205 of this title.]
[(A) If the registrant pays the fee required by §289.204
of this title within 30 days after expiration of the certificate of laser
registration, the certificate of laser registration will be reinstated and
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the registrant will not be required to file an application in accordance
with subsection (g) of this section.]
[(B) If the registrant fails to pay the fee within 30 days
after expiration of the certificate of laser registration, the registrant shall
file an application in accordance with subsection (g) of this section.]
(2) [(3)] If a registrant does not submit an application for
renewal of the certificate of laser registration in accordance with sub-
section (m) of this section, as applicable, the registrant shall on or be-
fore the expiration date specified in the certificate of laser registration
[fails to pay the fee required by §289.204 of this title and the certificate
of laser registration is not renewed, the registrant shall]:
(A) terminate use of all lasers and/or terminate laser ser-
vicing or laser services authorized under the certificate of laser regis-
tration;
(B) submit to the agency a record of the disposition of
the lasers, if applicable, and if transferred, to whom it was transferred
within 30 days following the expiration date; and [.]
(C) pay any outstanding fees in accordance with
§289.204 of this title.
(3) [(4)] Expiration of the certificate of laser registration
does not relieve the registrant of the requirements of this chapter.
(l) (No change.)
(m) Renewal [Technical renewal] of certificate of laser regis-
tration.
(1) An [If required by the certificate of laser registration,
an] application for [technical] renewal of a certificate of laser registra-
tion shall be filed in accordance with subsection (g)(1)(A) - (B), and (E)
- (G) of this section and applicable paragraphs of subsections (g)(2),(4),
and (7) of this section. [An application for a technical renewal of a cer-
tificate of laser registration shall be submitted to the agency by the date
specified in the certificate of laser registration. If the registrant fails to
apply and pay the fee required by §289.204 of this title, or the agency
does not approve the application in accordance with subsection (h)(1)
of this section, the certificate of laser registration expires and the regis-
trant is in violation of the requirements of this chapter and is subject to
administrative penalties in accordance with §289.205 of this title. The
registrant shall comply with the requirements of subsection (k)(3) of
this section.]
[(2) Expiration of the certificate of registration does not re-
lieve the registrant of the requirements of this chapter.]
(2) [(3)] If a registrant files an application for a [technical]
renewal in proper form before the existing certificate of laser registra-
tion expires [and pays the fee required by §289.204 of this title], such
existing certificate of laser registration shall not expire until the appli-
cation status has been determined by the agency.
[(4) An application for technical renewal of a certificate of
laser registration will be approved if the agency determines that the re-
quirements of subsection (g)(1) of this section and the applicable para-
graphs of subsection (g)(2) - (8) of this section have been satisfied.]
[(5) When the date for administrative renewal in accor-
dance with subsection (k)(1) of this section and the date for the
technical renewal in accordance with paragraph (1) of this subsection
occur at the same time, the certificate of laser registration will be
renewed if the fee required by §289.204 of this title is paid, the tech-
nical renewal is approved by the agency in accordance with paragraph
(4) of this subsection, and the agency does not deny the renewal in
accordance with subsection (i)(4) of this section.]
[(6) When the date for the administrative renewal in accor-
dance with subsection (k)(1) of this section and the date for the techni-
cal renewal in accordance with paragraph (1) of this subsection occur
at the same time, the certificate of laser registration renewal may be
denied by the agency if any one of the following conditions apply:]
[(A) the fee required by §289.204 of this title is not
paid;]
[(B) the agency denies the renewal in accordance with
subsection (i)(4) of this section; or]
[(C) the agency does not approve the technical renewal
in accordance with paragraph (4) of this subsection.]
[(7) The requirements in this subsection are subject to the
provisions of Government Code, §2001.054.]
(n) - (q) (No change.)
(r) Requirements for protection against Class 3b or 4 lasers and
IPL device radiation. These requirements are for Class 3b or 4 lasers
and IPL devices in their intended mode of operation and include spe-
cial requirements for service, testing, maintenance, and modification.
During some operations, certain engineering controls may be inappro-
priate. In situations where an engineering control may be inappropri-
ate, for example, during medical procedures or surgery, the LSO shall
specify alternate controls to obtain equivalent safety protection.
(1) MPE. Each registrant or user of any laser shall not per-
mit any individual to be exposed to levels of laser or collateral radiation
higher than are specified in ANSI Z136.1-2000, Safe Use of Lasers and
Title 21, CFR, §1040.10 [Part 1040.10] respectively.
(2) Instructions to personnel. Personnel operating each
laser presently being used or listed on the registrant’s current inven-
tory, shall be provided with written instructions for safe use, including
clear warnings and precautions to avoid possible exposure to laser
and collateral radiation in excess of the MPE, as delineated in ANSI
Z136.1-2000, Safe Use of Lasers and the collateral limits listed in
Title 21, CFR, §1040.10 [Part 1040.10]. The instructions to personnel
shall be maintained in accordance with subsection (ee) of this section
for inspection by the agency.
(3) Engineering controls.
(A) - (B) (No change.)
(C) Viewing optics and windows.
(i) All viewing ports, viewing optics, or display
screens included as an integral part of an enclosed laser or laser
product shall incorporate suitable means, (such as interlocks, filters, or
attenuators, to maintain the laser radiation at the viewing position at or
below the applicable MPE as delineated in ANSI Z136.1-2000, Safe
Use of Lasers and the collateral limits listed in Title 21, CFR, §1040.10
[Part 1040.10], under any conditions of operation of the laser.
(ii) (No change.)
(D) (No change.)
(E) Controlled area. With a Class 3b laser, except those
that allow access only to less than 5 mW visible peak power, or Class
4 laser, a controlled area shall be established when exposure to the
laser radiation in excess of the MPE, as delineated in ANSI Z136.1-
2000, Safe Use of Lasers or the collateral limits listed in Title 21, CFR,
§1040.10 [Part 1040.10] is possible. The controlled area shall meet the
following requirements, as applicable.
(i) - (iv) (No change.)
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(v) For Class 4 indoor controlled areas, optical paths
(for example, windows) from an indoor facility shall be controlled in
such a manner as to reduce the transmitted values of the laser radiation
to levels at or below the appropriate ocular MPE, as delineated in ANSI
Z136.1-2000, Safe Use of Lasers and the collateral limits listed in Title
21, CFR, §1040.10 [Part 1040.10]. [(]When the laser beam must exit
the indoor controlled area (as in the case of exterior atmospheric beam
paths), the operator shall be responsible for ensuring that air traffic is
protected from any laser projecting into navigable air space (contact
Federal Aviation Administration (FAA) or other appropriate agencies,
as necessary) or controlled ground space when the beam irradiance or
radiant exposure is above the appropriate MPE, as delineated in ANSI
Z136.1-2000, Safe Use of Lasers.
(vi) When the removal of panels or protective cov-
ers and/or overriding of interlocks becomes necessary, such as for ser-
vicing, testing, or maintenance, and accessible laser radiation exceeds
the MPE, as delineated in ANSI Z136.1-2000, Safe Use of Lasers and
the collateral limits listed in Title 21, CFR, §1040.10 [Part 1040.10], a
temporary controlled area shall be established and posted.
(4) (No change.)
(s) Additional requirements for special lasers and applications.
(1) (No change.)
(2) Laser optical fiber transmission system.
(A) (No change.)
(B) Disconnection of a connector resulting in access to
radiation in excess of the applicable MPE limits, as delineated in ANSI
Z136.1-2000, Safe Use of Lasers and the collateral limits listed in Ti-
tle 21, CFR, §1040.10 [Part 1040.10], shall take place in a controlled
area. Except for medical lasers whose manufacture has been approved
by the FDA, the use of a tool shall be required for the disconnection of
a connector for service and maintenance purposes when the connector
is not within a secured enclosure. All connectors shall bear the appro-
priate label or tag specified in subsection (v)(3) of this section.
(t) Additional requirements for safe operation.
(1) Eye protection. Protective eyewear shall be worn by
all individuals with access to Class 3b and/or Class 4 levels of laser ra-
diation. Protective eyewear devices shall meet the following require-
ments:
(A) - (D) (No change.)
(E) be examined, at intervals not to exceed 12 months,
to ensure the reliability of the protective filters and integrity of the pro-
tective filter frames. Unreliable eyewear shall be discarded. Documen-
tation of the examination shall be made and maintained in accordance
with subsection (ee) of this section for inspection by the agency.
(2) (No change.)
(u) (No change.)
(v) Caution signs, labels, and posting for lasers and IPL de-
vices.
(1) - (2) (No change.)
(3) Labeling lasers and posting laser facilities. All signs
and labels associated with Class 2, 3a, 3b, and 4 lasers shall contain
the following wording.
(A) - (D) (No change.)
(E) Lasers, except lasers used in the practice of
medicine, shall have a label(s) in close proximity to each aperture
through which is emitted accessible laser or collateral radiation in
excess of the limits specified in ANSI Z136.1-2000, Safe Use of
Lasers and the collateral limits listed in Title 21, CFR, §1040.10 [Part
1040.10], with the following wording as applicable.
(i) - (iii) (No change.)
(F) Each noninterlocked or defeatably interlocked
portion of the protective housing or enclosure that is designed to be
displaced or removed during normal operation or servicing, and that
would permit human access to laser or collateral radiation, shall have
labels as follows:
(i) - (ii) (No change.)
(iii) for collateral radiation in excess of the emission
limits as described in Title 21, CFR, §1040.10 [Part 1040.10], "CAU-
TION - HAZARDOUS ELECTROMAGNETIC RADIATION WHEN
OPEN" and "CAUTION - HAZARDOUS X-RAY RADIATION" as
applicable.
(G) - (I) (No change.)
(4) In lieu of the requirements in paragraphs (1) - (3) of this
subsection and subsection (dd) of this section, the agency will accept
labeling and signage designated by the following:
(A) Title 21, CFR, §1040.10 [Part 1040.10];
(B) - (C) (No change.)
(w) Surveys. Each registrant shall make or cause to be made
such surveys as may be necessary to comply with this section and main-
tain records of the surveys in accordance with subsection (ee) of this
section for inspection by the agency. Surveys shall be performed at
intervals not to exceed 12 months, to include but not be limited to the
following:
(1) - (5) (No change.)
(x) Records/documents. Each registrant shall maintain current
records/documents required by this subsection in accordance with sub-
section (ee) of this section for inspection by the agency.
(y) - (dd) (No change.)
(ee) Keeping records/documents. The following chart con-
tains time requirements for keeping records/documents:
Figure: 25 TAC §289.301(ee)
[Figure: 25 TAC §289.301(ee)]
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TITLE 28. INSURANCE
PART 1. TEXAS DEPARTMENT OF
INSURANCE
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CHAPTER 19. AGENTS’ LICENSING
SUBCHAPTER K. CONTINUING
EDUCATION, ADJUSTER PRELICENSING
EDUCATION PROGRAMS, AND LONG-TERM
CARE PARTNERSHIP CERTIFICATION
COURSES
28 TAC §§19.1001, 19.1002, 19.1005 - 19.1007, 19.1009,
19.1011, 19.1012, 19.1014, 19.1022, 19.1023
The Texas Department of Insurance proposes amendments
to §§19.1001, 19.1002, 19.1005 - 19.1007, 19.1009, 19.1011,
19.1012, and 19.1014, and new §§19.1022 and 19.1023, con-
cerning long-term care partnership certification and continuing
education courses and licensee training requirements. These
proposed amended and new sections are necessary to imple-
ment SB 22, enacted by the 80th Legislature, Regular Session,
effective March 1, 2008, which amends the Human Resources
Code Chapter 32 and the Insurance Code Chapter 1651 to
establish a long-term care partnership program in Texas.
SB 22 requires each individual who sells a long-term care benefit
plan under the partnership for long-term care program to com-
plete training and demonstrate evidence of an understanding of
these plans and how they relate to other public and private cover-
age of long-term care. SB 22 requires the Texas Health and Hu-
man Services Commission (HHSC) to provide information and
technical assistance to the Department regarding its role in en-
suring that each individual who sells a long-term care benefit
plan under the partnership for long-term care program receives
the required training and demonstrates evidence of an under-
standing of these plans. Additionally, SB 22 specifically requires
such training to satisfy the training requirements imposed un-
der the provisions governing the expansion of a state long-term
care partnership program established under the federal Deficit
Reduction Act of 2005 (DRA) (Pub. L. No. 109-171). Section
6021 of the DRA amends §1917(b) of the Social Security Act (42
U.S.C. §1396(p)(b)) to provide for the expansion of a qualified
state long-term care insurance partnership program. In order to
qualify as a state long-term care insurance partnership program,
a state must submit a state plan amendment to the U.S. Depart-
ment of Health and Human Services for approval that, at a mini-
mum, meets the required elements set out in §6021(a)(1)(A)(iii)
of the DRA. Specifically, §6021(a)(1)(A)(iii)(V) requires the state
Medicaid agency to provide information and technical assistance
to the state insurance department on its role of assuring that any
individual who sells a long-term care insurance policy under the
partnership receives training and demonstrates evidence of an
understanding of such policies and how they relate to other pub-
lic and private coverage of long-term care. The DRA does not
prescribe any further training requirements, nor does it elaborate
on the content of, or the procedures for, meeting the prescribed
training requirements. Similarly, while SB 22 incorporates the
training requirements of the DRA into its own provisions, it also
does not elaborate on the elements necessary to satisfy the pre-
scribed training requirements.
Section 6021(a)(1)(A)(iii)(III) of the DRA requires a qualified
state long-term care partnership policy to meet several of the re-
quirements of the Long-Term Care Insurance Model Act (Model
Act) and the Long-Term Care Insurance Model Regulation
(Model Regulation) promulgated by the National Association of
Insurance Commissioners (NAIC). While the NAIC Model Act
and the NAIC Model Regulation both prescribe requirements
related to long-term care insurance policies, only the NAIC
Model Act contains specific licensee training requirements
related to the sale, solicitation, and negotiation of long-term
care insurance. Neither the DRA nor SB 22 specifically requires
the Department to consider the NAIC Model Act in adopting
long-term care partnership training requirements. Nevertheless,
the Department has determined that it is important that the
Department consider the provisions of the NAIC Model Act in
formulating its long-term care partnership training requirements
for several reasons. First, modeling the Department’s long-term
care partnership training requirements on the long-term care
training requirements of the NAIC Model Act will help ensure
consistent regulation of the long-term care partnership market
in Texas. Each provision of the NAIC Model Act, including the
requirements specifically related to long-term care insurance
policies and long-term care insurance training, was intended
to function together to form a cohesive set of regulations for
the long-term care market. SB 22 requires the Department
to adopt minimum standards for a long-term care benefit plan
that may qualify as an approved plan under the partnership for
long-term care program. The standards must be consistent
with provisions governing the expansion of a state long-term
care partnership program established under the DRA. One
of the requirements under the DRA is that a long-term care
partnership policy meet several of the long-term care insurance
policy requirements of the NAIC Model Act and the NAIC Model
Regulation. Because a long-term care partnership policy must
meet several of the long-term care insurance policy require-
ments of the NAIC Model Act, it is especially important that
the long-term care partnership training regulations adopted by
the Department operate compatibly with those requirements.
Modeling the Department’s long-term care partnership training
requirements on the training requirements of the NAIC Model
Act will ensure such compatibility and consistency. This is
because, like the Department’s long-term care partnership
insurance policy requirements, the Department’s long-term
care partnership training regulations will also be based on the
framework of the NAIC Model Act. Because all the provisions
of the NAIC Model Act were purposefully written to function
together, regulations modeled after those provisions should
also function together, as well. Second, both long-term care
insurance and long-term care partnership insurance function in
a similar capacity. Because of the similarities between the two
insurance products, a licensee should develop an understanding
of long-term care insurance before mastering the more complex
aspects of long-term care partnership insurance, such as asset
disregard and Medicaid eligibility requirements. The training re-
quirements of the NAIC Model Act are designed to focus on the
core concepts and requirements of long-term care insurance.
Including those provisions in the Department’s long-term care
partnership training requirements should first assist licensees
in acquiring an adequate understanding of the basic concepts
and requirements of long-term care insurance. Licensees
should then be able to supplement this foundation with an
understanding of the more complex requirements of long-term
care partnership insurance. Third, the provisions of the NAIC
Model Act facilitate flexibility and innovation in the development
of long-term care insurance coverage. Thus, the provisions of
the NAIC Model Act provide for consideration of state long-term
care insurance partnership programs where such programs
have been approved and are operational. For example, the
NAIC Model Act requires long-term care insurance training to
include topics related to long-term care insurance, long-term
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care services, and if applicable, qualified state long-term care
insurance partnership programs. Including the relevant training
requirements of the NAIC Model Act that specifically relate
to long-term care partnership policies in the Department’s
long-term care partnership training requirements will also assist
licensees in developing an adequate understanding of long-term
care partnership insurance. Lastly, the provisions of the NAIC
Model Act provide uniform, standardized training requirements
that facilitate reciprocity among states implementing long-term
care partnership programs. The Department has learned that,
as of October 1, 2007, 10 states implementing a long-term care
partnership program have received approval for their state plan
amendments. Those states are Colorado, Florida, Georgia,
Idaho, Kansas, Minnesota, Nebraska, North and South Dakota,
and Virginia. Six of those 10 states, Florida, Idaho, Minnesota,
Nebraska, and North and South Dakota, have incorporated the
majority of the training provisions of the NAIC Model Act into
their long-term care partnership training requirements, with only
minor modifications. The remaining four states are incorporating
provisions based upon the content of the training provisions of
the NAIC Model Act in their long-term care partnership training
requirements, but with more significant modifications. The De-
partment has also been informed that six additional states, Iowa,
Maine, Missouri, Oregon, Pennsylvania, and Rhode Island,
have issued long-term care partnership training requirements in
advance of obtaining approval of their state plan amendments.
Of these six states, four plan to adopt the majority of the training
requirements in the NAIC Model Act. Those states are Maine,
Missouri, Oregon, and Rhode Island. The remaining two states,
Iowa and Pennsylvania, plan to adopt training requirements that
contain more significant modifications. Of the 16 states imple-
menting a long-term care partnership program, 10 states are
incorporating the training requirements of the NAIC Model Act
into their individual state training requirements, with only minor
modifications. The Department, too, is proposing long-term care
partnership training requirements that incorporate the majority
of the provisions of the NAIC Model Act, which will assist in
the reciprocal treatment of long-term care partnership training
requirements among other partnership states.
The training framework of the NAIC Model Act is comprised of
a one-time training course that an individual must complete in
order to sell, solicit, or negotiate long-term care insurance, and
where applicable, long-term care partnership insurance. The in-
dividual must also be licensed as an insurance producer for acci-
dent and health or sickness or other lines of authority, as applica-
ble. The NAIC Model Act also provides that an individual already
licensed and selling, soliciting, or negotiating long-term care in-
surance on the effective date of the enacting legislation may not
continue to sell, solicit, or negotiate long-term care insurance
unless the individual has completed a one-time training course
within one year from the effective date of the applicable enacting
legislation. In addition to the one-time training course, the NAIC
Model Act requires an individual who sells, solicits, or negoti-
ates long-term care insurance, and where applicable, long-term
care partnership insurance, to complete ongoing training every
24 months thereafter. The one-time training course must be no
less than eight hours in length, and the ongoing training must
be no less than four hours every 24 months. The NAIC Model
Act also allows both the one-time training course and the ongo-
ing training to be approved for continuing education credit. The
NAIC Model Act also requires specific topics related to long-term
care insurance, long-term care services, and, where applicable,
qualified long-term care insurance partnership programs, to be
included in the one-time training course and the ongoing training.
The NAIC Model Act prohibits any training from including insurer
or company product specific information or materials. Addition-
ally, the NAIC Model Act requires insurers to obtain verification
that an individual has received the appropriate training, to main-
tain records of such verification, and to make such verification
available to the Commissioner upon request. Lastly, the NAIC
Model Act provides for reciprocity among states with regard to
the training requirements.
As required by the DRA and SB 22, the Department met with
this state’s Medicaid agency, the Texas Health and Human
Services Commission (HHSC), in August, 2007, and again in
September, 2007, to discuss the Department’s role in ensuring
that each individual who sells a long-term care benefit plan
under the partnership for long-term care program receives train-
ing and demonstrates evidence of an understanding of these
plans. The Department and HHSC staff generally discussed
the training provisions of the NAIC Model Act; the Department’s
existing process for certifying long-term care insurance contin-
uing education courses and providers, whether long-term care
partnership certification and continuing education courses and
providers could be successfully integrated into the Department’s
existing processes; insurer, licensee, and provider reporting
requirements; and reciprocity among the states with respect to
long-term care partnership training requirements. Additionally,
the Department and HHSC staff identified elements unique to
long-term care partnership insurance that should be included in
the Department’s proposed training requirements. As a result
of HHSC’s recommendations and technical assistance, the
Department has incorporated two additional elements, Med-
icaid eligibility criteria and asset disregard, into the proposed
subject matter that must be included in a Department certified
long-term care partnership certification course. The proposal
also provides a web site address maintained by the Texas
Department of Aging and Disability Services (DADS), where
providers and licensees may obtain additional information and
resource material regarding the long-term care partnership
program, including a section of the website entitled "Resource
for Agent Training: Texas Medicaid Eligibility and Long-Term
Care Partnership" prepared by HHSC that provides guidance
on related Medicaid eligibility issues. The information and
resource material provided on this website will be maintained
and updated by DADS, as necessary.
The majority of the requirements of the NAIC Model Act per-
taining to long-term care insurance have been incorporated into
the Department’s proposed amendments and new sections, with
only a few necessary modifications. First, the Model Act ad-
dresses training requirements related to the sale, solicitation,
or negotiation of long-term care insurance, and where applica-
ble, long-term care partnership insurance. However, the pro-
posed amendments and new sections apply only to long-term
care partnership insurance training requirements. This change
is necessary to implement the requirements of SB 22 and the
DRA, which specifically relate to long-term care partnership in-
surance. Second, the proposed amendments and new sections
do not address the use of insurer or company specific products,
including marketing or sales information and materials, during
training courses because §19.1008 of this title (relating to Cer-
tified Course Advertising, Modification, and Assignment), which
is not amended under this proposal, currently contains the De-
partment’s prohibitions regarding the use of company logos, ref-
erences to specific company products, and the presentation of
advertising materials during course instruction and examination
periods. Therefore, it is not necessary to adopt the provision
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of the NAIC Model Act addressing the same subject matter for
long-term care partnership insurance. Rather, the proposal ap-
plies the provisions of §19.1008 to long-term care partnership in-
surance and training requirements, as necessary. Third, the pro-
posed amendments and new sections slightly deviate from the
provisions of the NAIC Model Act with regard to records mainte-
nance and verification requirements. Instead of requiring insur-
ers to maintain verification that a licensee has successfully com-
pleted a long-term care partnership certification or continuing ed-
ucation course, the proposed sections require a licensee and
a course provider to maintain records verifying that a licensee
completed a Department approved long-term care partnership
certification or continuing education course. This requirement
serves two purposes. To the extent possible, the Department’s
proposed sections incorporate the requirements for long-term
care partnership certification and continuing education courses
and related long-term care partnership licensee requirements
into the existing framework for provider registration, instructor,
and speaker criteria; course criteria; course certification; submis-
sion applications, course expirations, and resubmissions; types
of courses; requirements for successful completion of continuing
education courses; and forms and fees. Because existing De-
partment regulations require licensees and providers to maintain
course completion records, it is not necessary for the Depart-
ment to adopt the provisions of the NAIC Model Act addressing
those regulatory areas. Additionally, the Department will sepa-
rately propose amendments to Chapter 3 Subchapter Y of this
title (relating to Standards for Long-term Care Insurance Cov-
erage Under Individual and Group Policies) that will require in-
surers to maintain records and submit certain documentation to
the Department certifying that their appointed licensees have ob-
tained the required long-term care partnership training. Those
proposed amendments will be published in a subsequent issue
of the Texas Register. Fourth, the NAIC Model Act provides that
an individual already licensed and selling, soliciting, or negotiat-
ing long-term care insurance on the effective date of the enacting
legislation may not continue to sell, solicit, or negotiate long-term
care insurance unless the individual has completed a one-time
training course within one year from the effective date of the en-
acting legislation. The proposal differs from this NAIC Model Act
provision in two ways. First, the proposal permits individuals al-
ready licensed and performing the acts of an agent with regard
to a long-term care insurance policy on the effective date of pro-
posed new §19.1022 (relating to Long-Term Care Partnership
Certification Course) to perform the acts of an agent with regard
to a long-term care partnership insurance policy on the effec-
tive date of proposed new §19.1022, provided that the individ-
ual completes a long-term care partnership certification course
meeting the requirements of the subchapter no later than Jan-
uary 1, 2009. This modification is necessary for consistency with
the other provisions of the proposed amendments and new sec-
tions that relate to long-term care partnership insurance. Sec-
ond, the proposal shortens by approximately 60 days the NAIC
allotted time period in which an appropriately licensed individual
may sell, solicit, or negotiate long-term care insurance prior to
completing a one-time long-term care insurance training course.
This modification is necessary to implement the long-term care
partnership insurance certification requirements of SB 22. SB
22 requires each long-term care benefit plan issuer that offers a
plan under the partnership for long-term care program to certify
to the Commissioner that each individual who sells a plan on be-
half of the issuer completes training and demonstrates evidence
of an understanding of these plans and how these plans relate
to other public and private coverage of long-term care. This pro-
vision of SB 22 will be implemented in Department rules relating
to standards for long-term care insurance coverage under indi-
vidual and group policies that will be proposed separately from
this proposal. These rules will propose that the SB 22 certifi-
cations be submitted periodically to the Commissioner, begin-
ning in January 2009. If the Department adopted the provision
of the NAIC Model Act without modification of the allotted time
period, individuals already licensed and selling, soliciting, or ne-
gotiating long-term care insurance on March 1, 2008, could not
sell, solicit, or negotiate long-term care partnership insurance
unless the individual completed a one-time training course within
one year from March 1, 2008, which could be approximately
60 days after the first certifications would be due to the Com-
missioner under the separately proposed Department rules. In
those cases, the certifications submitted to the Commissioner
would not meet the requirements of SB 22 or Department regu-
lation. This is because not all individuals selling, soliciting, or
negotiating long-term care partnership insurance on behalf of
long-term care benefit plan issuers would have completed the
required training by the time the first certifications were due. By
providing the January 1, 2009 deadline in this proposal in lieu
of the allotted deadline in the NAIC Model Act, long-term care
benefit plan issuers will be able to certify to the Commissioner, in
January 2009, that all individuals performing the acts of an agent
with regard to a long-term care partnership insurance policy on
their behalf have completed the required training. Lastly, while
the proposal includes the three agent activities enumerated in
the NAIC Model Act, the substantive requirements of proposed
new §§19.1022 and 19.1023 are based on the Insurance Code
§4001.051 051 (relating to acts constituting acting as an agent),
which specifies agent activities that are in addition to those enu-
merated in the NAIC Model Act. This modification is necessary
to accurately incorporate activities under Texas law that an in-
dividual may take with regard to a long-term care partnership
insurance policy that may qualify as the act of an agent and,
therefore, subject the individual to Department regulation. Aside
from these necessary modifications of the NAIC Model Act pro-
visions, the remaining requirements of the NAIC Model Act are
incorporated into the proposed amendments and new sections
without substantial change.
In general, and to the extent possible, the proposed amend-
ments incorporate the requirements related to long-term care
partnership certification and continuing education courses and
related long-term care partnership licensee training into exist-
ing Department regulations relating to provider registration, in-
structor, and speaker criteria; course criteria; course certifica-
tion; submission applications, course expirations, and resubmis-
sions; types of courses; requirements for successful completion
of continuing education courses; and forms and fees. For exam-
ple, the proposed amendments apply the existing provider regis-
tration requirements to providers seeking to offer long-term care
partnership certification and continuing education courses. Like-
wise, the proposed amendments also apply the existing require-
ments related to forms and fees, course criteria, course certifi-
cation, types of courses, requirements for completion of contin-
uing education courses, and record maintenance requirements
related to continuing education courses and adjuster prelicens-
ing education and instruction to long-term care partnership certi-
fication and continuing education courses and related long-term
care partnership licensee training. Applying the existing regula-
tions for continuing education courses and adjuster prelicensing
education and instruction to long-term care partnership certifi-
cation and continuing education courses and related long-term
care partnership licensee training requirements promotes sta-
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bility and consistency in Department regulation, reduces addi-
tional costs and unnecessary use of resources, and encourages
uniform treatment of similar subject matter. The two new pro-
posed sections are necessary to address the requirements that
are unique to long-term care partnership certification and contin-
uing education courses and related long-term care partnership
licensee training requirements.
Section-by-Section Overview. The following is a section-by-sec-
tion overview of the proposal.
Subchapter Title. The proposed amendment to the subchapter
title is necessary to more accurately reflect the proposed addi-
tional content, which includes requirements related to long-term
care partnership certification and continuing education courses
and related long-term care partnership licensee training require-
ments.
§19.001. General Provisions. The proposed amendment to
§19.1001(a) identifies an additional purpose of the subchapter,
which is to specify procedures and requirements for certification
and approval of long-term care partnership certification courses
and licensee long-term care partnership training requirements,
as authorized under the Insurance Code Chapter 1651, Sub-
chapter C, and the Human Resources Code Chapter 32, Sub-
chapter C.
The proposed amendment to §19.1001(d), relating to provider
compliance date, deletes the subsection in its entirety because
the subsection is obsolete and no longer functions as it was orig-
inally intended. Section 19.1001(d) was originally adopted to be
effective January 6, 2003, and Subchapter K was later amended
to be effective January 19, 2006. Therefore, the calculation of
the date of compliance as provided in §19.1001(d) is no longer
applicable.
§19.1002. Definitions. The proposed amendments to
§19.1002(b) add a new definition of long-term care partnership
insurance policy. SB 22 requires each individual who sells a
long-term care benefit plan under the partnership for long-term
care program to complete training and demonstrate evidence
of an understanding of these plans and how the plans relate
to other public and private coverage of long-term care. The
proposed amendment to add a new §19.1002(b)(17) is neces-
sary because proposed new §19.1022 and §19.1023, which
implement SB 22 by prescribing requirements for long-term
care partnership certification and continuing education courses
and related long-term care partnership licensee training, include
references to long-term care partnership insurance policies.
The proposed amendments to §19.1002(b) also amend the
definition of provider to require registration with the Department
in order to offer long-term care partnership certification courses.
The proposed amendments to §19.1002(b) also amend the
definition of provider registration to authorize utilization of the
Department’s process for providers seeking permission to offer
long-term care partnership certification courses to licensees.
Lastly, the proposed amendments to §19.1002(b) re-designate
the remaining definitions accordingly.
§19.1005. Provider Registration, Instructor, and Speaker Cri-
teria. The proposed amendment to §19.1005(a) is necessary
to authorize a provider applicant to seek initial registration or
renewal registration from the Department to be a long-term care
partnership certification course provider in the same manner
that a provider applicant must seek initial registration or renewal
registration from the Department to be a continuing education
provider or an adjuster prelicensing education provider. The
proposed amendment to §19.1005(b) provides necessary
consistency with the proposed amendment to §19.1005(a) by
authorizing providers to certify and offer long-term care partner-
ship certification courses in the same manner as, and in addition
to, continuing education courses and adjuster prelicensing edu-
cation courses. Lastly, the proposed amendment to §19.1005(f)
provides necessary consistency with the proposed amendment
to §19.1005(a) by prohibiting providers from using speakers
in conjunction with long-term care partnership certification
courses, unless the speaker qualifies as an instructor. Providers
using speakers in conjunction with adjuster prelicensing courses
and other continuing education courses that are not one-time
event continuing education courses are subject to the same
prohibition.
§19.1006. Course Criteria. Proposed new §19.1006(c) is nec-
essary to prescribe the general course criteria for a Department
certified long-term care partnership certification course. Specif-
ically, proposed new §19.1006(c) requires that the course con-
tent of a Department certified long-term care partnership certifi-
cation course enhance the student’s knowledge, understanding,
and professional competence regarding the subjects specified in
proposed new §19.1022 (relating to Long-Term Care Partnership
Certification Course). Proposed new §19.1006(c) also makes
clear that, unless specifically stated otherwise, each provision
of Subchapter K applies equally to courses certified for contin-
uing education and long-term care partnership certification and
long-term care partnership continuing education purposes. The
"unless specifically stated otherwise" provision of proposed new
§19.1006(c) is necessary to provide the regulatory framework for
long-term care partnership certification and long-term care part-
nership continuing education course requirements by incorpo-
rating such requirements into the existing regulatory framework
of Subchapter K. Subchapter K currently provides such require-
ments for other Department licensees, including provider reg-
istration requirements, instructor, and speaker criteria require-
ments; course criteria requirements; course certification; sub-
mission applications, course expirations, and resubmissions re-
quirements; types of courses; requirements for successful com-
pletion of continuing education courses; and forms and fees.
The "unless specifically stated otherwise" provision is proposed
in lieu of amending all of the applicable sections of Subchap-
ter K to include specific references to long-term care partner-
ship certification and continuing education course requirements.
Therefore, under the proposal, unless specifically stated other-
wise, the provisions of Subchapter K that apply to courses cer-
tified for continuing education purposes, including the proposed
amendments as well as the provisions of Subchapter K that are
not amended under this proposal, also apply to courses certified
for long-term care partnership certification and long-term care
partnership continuing education purposes. Lastly, the proposed
amendments to §19.1006 re-designate the remaining subsec-
tions accordingly.
§19.1007. Course Certification Submission Applications,
Course Expirations, and Resubmissions. The proposed amend-
ments to §19.1007(a) are necessary for consistency among
course certification applications submitted by providers. The
proposed amendment to §19.1007(a) requires providers to sub-
mit long-term care partnership certification course applications
to the Department in the same manner as providers are re-
quired to submit course certification applications for Department
licensee continuing education courses and adjuster prelicensing
training and education courses. Specifically, the proposed
amendment to §19.1007(a)(7) requires a provider to include a
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statement identifying that a course is for long-term care part-
nership certification, along with the TDI license number and the
name of the student completing the course, in the sample certifi-
cate of completion that is submitted to the Department as part of
a course certification application. The proposed amendment to
§19.1007(a)(8) also requires a provider to include a statement in
the submitted course certification application that the course is
intended for long-term care partnership certification and whether
the course is primarily intended to be open to all licensees or
has a restricted enrollment.
§19.1009. Types of Courses. Proposed new §19.1009(c) re-
quires a provider to offer a long-term care partnership certifica-
tion course as a complete course of study that meets the require-
ments of proposed new §19.1022. Proposed new §19.1022 pre-
scribes the requirements for a long-term care partnership certifi-
cation course, including course length and course content. Pro-
posed new §19.1009(c) and proposed new §19.1022 require a
provider to offer a long-term care partnership certification course
only as a one-time, eight-hour unit. While a long-term care part-
nership certification course may be longer than eight hours in
length, it may only be offered as a one-time course. Thus, under
these proposed provisions, a provider could not offer or com-
bine several, separate long-term care partnership certification
courses in order to satisfy the one-time, eight-hour certification
course requirement. The requirement that a long-term care part-
nership certification course must be provided to licensees in one
sitting and as a one-time course is necessary to ensure con-
sistency among provider materials and course content and to
provide the best opportunity for meaningful feedback and in-
teraction between licensees and course instructors. Piecemeal
completion of a long-term care partnership certification course
could potentially result in confusing or inconsistent course in-
struction, confusing or inconsistent teaching materials, and in-
effective or inefficient participation by licensees. Additionally,
proposed new §19.1009(c) authorizes a provider to offer long-
term care partnership certification courses as classroom, class-
room equivalent, or self-study instruction. This option allows a
licensee optimum scheduling flexibility because a licensee may
choose the most convenient time and method for completing the
course based on his or her personal schedule and preferences.
Overall, proposed new §19.1009(c) is consistent with and simi-
lar to the requirements related to Department licensee continuing
education and adjuster prelicensing courses under this section.
Lastly, the proposed amendments to §19.1009 re-designate the
remaining subsections accordingly.
§19.1011. Requirements for Successful Completion of Con-
tinuing Education Courses. The proposed amendment to
§19.1011(a) requires providers to use actual attendance rosters
to certify completion of a certified classroom long-term care
partnership certification course. Additionally, the proposed
amendment to §19.1011(a) authorizes providers to establish
assessment measurements or additional completion require-
ments for successful completion of a classroom long-term care
partnership certification course, provided that the requirements
are fully disclosed in the registration materials before a licensee
purchases the course. These requirements are consistent with
the existing requirements related to completion certification for
Department licensee classroom or one-time-event continuing
education courses. The proposed amendment to §19.1011(b)
requires providers to use periodic interactive inquiries to deter-
mine completion of a certified classroom equivalent long-term
care partnership certification course. The proposal also requires
licensees to complete all inquiry sections with a minimum score
of at least 70 percent for each section. These requirements are
consistent with the existing requirements related to completion
certification for classroom equivalent continuing education
courses. Lastly, the proposed amendment to §19.1011(c)
requires providers to use a written, online, or computer-based
final examination as the means of completion for all certified
self-study long-term care partnership certification courses. The
proposal also includes requirements relating to the content of
course records. These requirements are also consistent with
the existing requirements related to completion certification for
Department licensee self-study continuing education courses.
§19.1012. Forms and Fees. The proposed amendments to
§19.1012 prescribe the same fees for administering the long-
term care partnership certification program that are required for
continuing education course certification. As provided under
existing §19.1012(b), these fees are nonrefundable and apply
unless the Department contracts with a third party to provide
continuing education services. The proposed fee amounts are
provider original registration $50 and provider renewal $50; con-
tinuing education course certification initial submission $10 for
each hour of course credit requested on the application; resub-
mission, $10 for each hour of course credit requested on the
application; and course assignment, $50 per assignment.
§19.1014. Provider Compliance Records. The proposed
amendment to §19.1014(a) requires providers to maintain
long-term care partnership certification records in the same
manner and for the same length of time as continuing education
and adjuster prelicensing education records. If long-term care
partnership certification records are audited or reviewed and
the validity or completeness of the records are questioned, the
proposed amendment to §19.1014(e) grants providers 30 days
from the date of notice to correct any discrepancies or to submit
new documentation. The proposed amendment to §19.1014(e)
also grants the same amount of time to providers with regard
to adjuster prelicensing records. These proposed amendments
are necessary to provide consistency with the existing provider
compliance records provisions related to Department licensee
continuing education records.
§19.1022. Long-Term Care Partnership Certification Course.
Proposed new §19.1022 prescribes the requirements for
long-term care partnership certification courses and related
long-term care partnership licensee training requirements.
First, proposed new §19.1022(a) prohibits an individual from
performing any action constituting the act of an agent under the
Insurance Code §4001.051 with regard to a long-term care part-
nership insurance policy unless the licensee holds a current Life,
Accident, and Health license issued by the Department and has
completed a Department certified long-term care partnership
certification course meeting the requirements of the subchapter.
Proposed new §19.1022(b) provides that an individual that
holds a current Life, Accident, and Health license issued by the
Department and is performing any action constituting the act
of an agent pursuant to the Insurance Code §4001.051 with
regard to a long-term care insurance policy at the time of the ef-
fective date of proposed new §19.1022 may perform any action
constituting the act of an agent pursuant to the Insurance Code
§4001.051 with regard to a long-term care partnership insurance
policy on the effective date of proposed new §19.1022, provided
that the individual completes a long-term care partnership
certification course meeting the requirements of the subchapter
no later than January 1, 2009. Proposed new §19.1022(c)
establishes the standards for a Department certified long-term
care partnership certification course. Under this proposed new
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subsection, a Department certified long-term care partnership
certification course must be at least eight hours in length,
must cover the subjects specifically described in proposed
new §19.1022(g), and must be submitted to the Department
for approval in compliance with the requirements of §19.1007
of Subchapter K (relating to Course Certification Submission
Applications, Course Expirations, and Resubmissions). Pro-
posed new §19.1022(d) permits a licensee to count a long-term
care partnership certification course toward completion of the
continuing education requirements prescribed in §19.1003 of
Subchapter K (relating to Licensee Requirements). Additionally,
proposed new §19.1022(d) requires a licensee choosing to use
a long-term care partnership certification course to satisfy a
portion of the continuing education requirements prescribed in
§19.1003 to comply with §19.1013 of Subchapter K (relating to
Licensee Record Maintenance). Proposed new §19.1022(e) re-
quires a licensee to maintain proof of completion of a long-term
care partnership certification course for a period of four years
from the date of completion of the course. Additionally, pro-
posed new §19.1022(e) requires a licensee to provide proof of
completion of a long-term care partnership certification course
to the Department upon request. Proposed new §19.1022(f)
sets forth the requirements for a provider issued completion
certificate for a long-term care partnership certification course.
Specifically, proposed new §19.1022(f) requires a provider
issued completion certificate for a long-term care partnership
certification course to meet the requirements of §19.1011 of Sub-
chapter K (relating to Requirements for Successful Completion
of Continuing Education Courses). Proposed new §19.1022(g)
describes the course subjects that a long-term care partnership
certification course outline must address, including (i) long-term
care insurance; (ii) long-term care services and providers; (iii)
qualified state long-term care insurance partnership programs,
which must include state and federal requirements; the re-
lationship between qualified state long-term care insurance
partnership programs and other public and private coverage of
long-term care services, including Medicaid; available long-term
care services and providers and changes or improvements in
long-term care services or providers; (iv) alternatives to the
purchase of private long-term care insurance; (v) the effect of
inflation on benefits and the importance of inflation protection;
(vi) consumer suitability standards and guidelines; (vii) Medicaid
eligibility criteria and requirements, including financial eligibility
criteria and requirements; and (viii) asset disregard under
qualified state long-term care partnership programs, including
the interaction between asset disregard and Medicaid rules.
Proposed new §19.1022(h) makes clear that providers must
meet all of the requirements of Subchapter K before offering
a long-term care partnership certification course to licensees.
Proposed new §§19.1022(i) and §19.1022(j) address reciprocity
among the states with regard to long-term care partnership
training requirements. Proposed new §19.1022(i) specifies the
conditions under which a non-resident licensee is not required
to complete a long-term care partnership certification course
required by the subchapter. Specifically, under the provisions
of proposed new §19.1022(i), a non-resident licensee is not
required to complete a long-term care partnership certification
course required by the subchapter if the non-resident licensee
holds a comparative, current license issued by his or her home
state; the non-resident licensee’s home state qualifies as a
long-term care insurance partnership state; and upon Depart-
ment request, both the insurer who appointed the non-resident
licensee and the non-resident licensee are able to provide proof
of the non-resident’s completion of a long-term care partnership
certification course in the non-resident licensee’s home state
with requirements substantially similar to those of the proposed
new §19.1022. Proposed new §19.1022(j) specifies the condi-
tions under which a non-resident licensee whose home state
does not qualify as a long-term care insurance partnership state
may comply with the requirements of proposed new §19.1022.
Proposed new §19.1022(j) requires a non-resident licensee
in such a situation to either complete a Department certified
long-term care partnership certification course in this state that
meets the requirements of the subchapter or designate a home
state that qualifies as a long-term care partnership insurance
state and meet the requirements of proposed new §19.1022(i).
Proposed new §19.1022(k) makes clear that licensees that may
be exempt from continuing education requirements provided un-
der §19.1004 of Subchapter K (relating to Licensee Exemption
from and Extension of Time for Continuing Education) are not
exempt from the long-term care partnership certification course
and related licensee training requirements of proposed new
§19.1022. Neither SB 22 nor the DRA exempts any individuals
from the long-term care partnership training requirements. The
Department’s proposed amendments and new sections have
the same framework as the NAIC Model Act, which requires
individuals to complete a one-time, eight-hour long-term care
partnership certification course. The NAIC Model Act also does
not exempt any individuals from this requirement. Because
neither the DRA, SB 22, nor the NAIC Model Act provide any
individuals any exemptions from the long-term care partnership
training requirements, individuals intending to perform any
action constituting the act of an agent pursuant to the Insurance
Code §4001.051 with regard to a long-term care partnership
insurance policy must complete the long-term care partnership
certification course required under proposed new §19.1022,
regardless of their exemption status under §19.1004. Lastly,
proposed new §19.1022(l) provides a website address main-
tained by the Texas Department of Aging and Disability Services
(DADS), where providers and licensees may obtain additional
information and resource material regarding the long-term care
partnership program.
§19.1023. Long-Term Care Partnership Continuing Education.
Proposed new §19.1023 prescribes the requirements for long-
term care ongoing training, which the Department is propos-
ing to require in the form of continuing education. Proposed
new §19.1023 requires the long-term care partnership ongoing
training requirements of the NAIC Model Act in the form of con-
tinuing education because it is beneficial to both the Depart-
ment and to licensees to do so. First, requiring the ongoing
training in the form of continuing education is consistent with
the provisions of the NAIC Model Act, which provide that long-
term care partnership ongoing training should be certified as
continuing education. Second, by incorporating long-term care
partnership ongoing training into the existing continuing educa-
tion regulatory framework, the Department will be able to con-
serve resources by utilizing existing procedures and systems to
process long-term care partnership continuing education course
and provider registrations and certification applications. Lastly,
licensees will also benefit from this approach because they may
apply the completion of long-term care partnership ongoing train-
ing requirements towards their Department licensee continuing
education requirements. Proposed new §19.1023 also gener-
ally sets forth long-term care partnership licensee training re-
quirements. Proposed new §19.1023(a) specifies how often a
licensee must complete the required long-term care partnership
continuing education requirements and how many hours of long-
term care partnership continuing education a licensee must com-
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plete. Specifically, under proposed new §19.1023(a), in each re-
porting period following the reporting period in which a licensee
completed a long-term care partnership certification course, a
licensee must complete at least four hours of Department certi-
fied continuing education, during each reporting period, as part
of the licensee’s continuing education requirements prescribed
in §19.1003. Proposed new §19.1023(b) requires the continu-
ing education hours required under proposed new §19.1023(a)
to comply with the course criteria in §19.1006 of Subchapter K
(relating to Course Criteria) and to enhance the knowledge, un-
derstanding, and professional competence of the student with re-
gard to subjects described in proposed new §19.1022. Proposed
new §19.1023(c) makes clear that providers must meet all of the
requirements of Subchapter K before offering a long-term care
partnership continuing education course to licensees. Proposed
new §19.1023(d) specifies the conditions under which a non-res-
ident licensee is not required to complete long-term care partner-
ship continuing education as required by the subchapter. Under
the provisions of proposed new §19.1023(d), a non-resident li-
censee is not required to complete four hours of long-term care
partnership continuing education if the non-resident licensee is
in compliance with the long-term care partnership continuing ed-
ucation requirements of his or her home state and if his or her
home state qualifies as a long-term care partnership insurance
state. Proposed new §19.1023(e) provides the conditions under
which a non-resident licensee may comply with the requirements
of the subchapter if his or her home state does not qualify as
a long-term care insurance partnership state. Specifically, pro-
posed new §19.1023(e) requires a non-resident licensee in such
a situation to either complete four hours of Department certified
long-term care partnership continuing education in this state that
meets the requirements of the subchapter or designate a home
state that qualifies as a long-term care partnership insurance
state and meet the requirements of proposed new §19.1023(d).
Lastly, proposed new §19.1023(f) makes clear that licensees
that may be exempt from continuing education requirements pro-
vided under §19.1004 are not exempt from the ongoing training
requirements of proposed new §19.1023, which the Department
is requiring in the form of continuing education. As explained
previously, neither SB 22 nor the DRA exempts any individu-
als from the long-term care partnership training requirements,
including the ongoing training requirements. The Department’s
proposed amendments and new sections follow the framework
of the NAIC Model Act that requires licensees to complete no
less than four hours of long-term care partnership ongoing train-
ing. The NAIC Model Act also does not exempt any individu-
als from the long-term care partnership ongoing training require-
ments. Because neither the DRA, SB 22, nor the NAIC Model
Act provide any individuals any exemptions from the long-term
care partnership training requirements, individuals intending to
perform any action constituting the act of an agent pursuant to
the Insurance Code §4001.051 with regard to a long-term care
partnership insurance policy must complete long-term care part-
nership continuing education under proposed new §19.1023, re-
gardless of their exemption status under §19.1004.
FISCAL NOTE. Matt Ray, Deputy Commissioner for the Li-
censing Program, has determined that for each year of the first
five years the proposed amendments and new sections will be
in effect, there may be an increase in state revenue ranging
from $2,820 to $7,460 annually as a result of the enforcement
or administration of these proposed amendments and new
sections. These estimates are based on the following factors.
Currently, 58 providers are registered with the Department and
offer Department certified long-term care insurance continuing
education courses. Currently, there are 103 Department cer-
tified long-term care insurance continuing education courses.
Fifty of those courses are open to the public. Fifty-three of those
courses are not open to the public and are only made available
to specified invitees by specific course providers. In the past
two years, the Department has certified 59 new long-term
care insurance continuing education courses. Based on these
figures, the Department anticipates processing very few new
course provider applications specifically related to long-term
care partnership certification and continuing education courses.
Based on the number of registered providers currently offering
long-term care insurance continuing education courses and
the number of Department certified long-term care continuing
education courses, the Department expects that most of the
providers interested in offering courses related to long-term
care insurance, including long-term care partnership insurance,
are already registered with the Department and are already
offering Department certified courses. However, there may
be a small number of providers that choose to register with
the Department to offer long-term care partnership insurance
certification or continuing education courses. In that event, the
Department estimates that it will annually process no more than
10 new course provider applications for long-term care part-
nership certification and continuing education courses and that
the $50 course provider application fee will generate no more
than $500 annually. The Department anticipates that the 58
currently registered providers offering long-term care insurance
continuing education courses may also file applications with the
Department for long-term care partnership certification course
and continuing education course certification. This expectation
is based on the fact that long-term care insurance is very similar
to long-term care partnership insurance and providers could
amend their Department certified long-term care insurance
continuing education courses or create new courses to meet
the Department’s long-term care partnership certification and
continuing education course requirements. A long-term care
partnership certification course must be at least eight hours
in length and a licensee must complete at least four hours of
long-term care partnership continuing education. Providers may
file a course application for both a long-term care partnership
certification course and a continuing education course or for
only a long-term care partnership certification course or for only
a continuing education course. If all 58 Department certified
providers filed a course application for an eight hour long-term
care partnership certification course and a four hour long-term
care partnership continuing education course, the Department
could certify approximately 696 additional course hours per
year. Applying the $10 per credit hour application fee, this num-
ber of certified course hours could generate $6,960 annually.
Of course, this number would increase or decrease respectively
based upon whether or not all Department certified providers
filed an application for more or less than one eight hour long-term
care partnership certification course and for more or less than
one four hour long-term care partnership continuing education
course. If all 58 Department certified providers filed a course
application for only a long-term care partnership certification
course that was eight hours in length, the Department could
certify approximately 464 additional course hours per year.
Applying the $10 per credit hour application fee, this number of
certified course hours could generate $4,640 annually. Again,
this number would increase or decrease respectively based
upon whether or not all Department certified providers filed an
application for more or less than one eight hour long-term care
partnership certification course. If all 58 Department certified
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providers filed a course application for only one long-term
care partnership continuing education course that was four
hours in length, the Department could certify approximately
232 additional course hours per year. Applying the $10 per
credit hour application fee, this number of certified course hours
could generate $2,320 annually. As previously noted, however,
this number would increase or decrease respectively based
upon whether or not all Department certified providers filed an
application for more or less than one four hour long-term care
partnership continuing education course.
Mr. Ray has determined that for each year of the first five years
the proposed amendments and new sections will be in effect,
there will be no fiscal impact to local governments as a result of
the enforcement or administration of these proposals. Mr. Ray
has also determined that there will be no measurable effect on
local employment or the local economy as a result of enforcing
or administering the proposed amendments and new sections.
PUBLIC BENEFIT/COST NOTE. Mr. Ray also has determined
that for each year of the first five years the proposed amend-
ments and new sections are in effect, there are several antici-
pated public benefits, and there will be potential costs for per-
sons required to comply with the proposal.
Anticipated Public Benefits. The anticipated public benefits in-
clude a potential decrease in the fiscal impact of publicly financ-
ing long-term care through the Medicaid program, licensee com-
pletion of a Department certified long-term care partnership cer-
tification course, licensee completion of quality long-term care
partnership continuing education courses, the increased oppor-
tunity for Department certified providers to offer long-term care
partnership certification and continuing education courses, and
the availability of long-term care partnership insurance coverage
for Texas consumers.
In enacting SB 22, the Legislature found that long-term care is
currently one of the leading cost drivers in the Medicaid pro-
gram. (TEXAS SENATE STATE AFFAIRS COMMITTEE, BILL
ANALYSIS (Enrolled), SB 22, 80th Legislature, Regular Session
(October 18, 2007)). Further legislative findings indicate several
other relevant factors. Although Medicaid pays for 67 percent of
all nursing facility days in Texas, less than five percent of Tex-
ans have private long-term care insurance. As the population in
Texas ages, the fiscal impact of publicly financing long-term care
may lessen if more Texans are encouraged to purchase private
long-term care insurance. However, prior to the enactment of
SB 22, the law did not provide any incentive for Texans to pur-
chase private long-term care insurance due to strict asset limits
for Medicaid eligibility and required estate recovery of assets. In
response, the Legislature enacted SB 22 to create a long-term
care partnership program in Texas to provide the necessary in-
centive for Texans who can afford to purchase long-term care
partnership insurance to do so. Texans who purchase long-term
care partnership policies under the partnership program will be
eligible for asset disregard up to the value of services covered by
a private insurance policy, should they ever apply for Medicaid
long-term care coverage. However, in order for a long-term care
partnership insurance policy to be offered in Texas, a state plan
amendment must meet the requirements of, and be approved
under, the Deficit Reduction Act of 2005 (DRA) (Pub. L. No.
109-171). This proposal implements the agent training require-
ments of the DRA so that a state plan amendment may be ap-
proved and long-term care partnership policies may be offered
in this state.
The proposed sections require licensees seeking to perform any
action constituting the act of an agent with regard to a long-
term care partnership insurance policy to successfully complete
a Department certified long-term care partnership certification
course. Additionally, licensees must complete at least four hours
of long-term care partnership continuing education in each re-
porting period following the reporting period in which the licensee
completed a long-term care partnership certification course. It is
anticipated that licensees that complete the required training will
obtain specialized knowledge of long-term care partnership in-
surance products, which should enable them to provide better
information about long-term care partnership insurance to Texas
consumers. This will enable Texas consumers to make more
informed choices about the purchase of such policies. Addi-
tionally, this proposal provides new business opportunities for
existing Department certified providers and for persons wishing
to become Department certified providers to develop and offer
long-term care partnership certification and continuing education
courses to licensees.
Lastly, in addition to traditional long-term care insurance prod-
ucts, long-term care partnership insurance coverage will be
available to Texas consumers. Long-term care partnership
insurance coverage provides Texas consumers with additional
benefits not available through traditional long-term care insur-
ance products. These benefits include asset protection, which
prevents an individual’s assets from being taken into account
when determining financial eligibility for Medicaid. Additionally,
an individual’s assets will not subsequently be subject to Medic-
aid liens and recoveries.
Potential Costs for Persons Required to Comply with the Pro-
posal.
Proposed New §19.1022 and §19.1023 Requirements for Li-
censees. Under Texas law, any individual who sells a long-term
care benefit plan under the partnership for long-term care pro-
gram must complete training and demonstrate evidence of an
understanding of these plans and how they relate to other pub-
lic and private coverage of long-term care. In addition, proposed
new §19.1022 and §19.1023 impose licensing requirements and
certification and continuing education requirements upon such
licensees. No individual or licensee is required by law to sell
long-term care policies under the partnership program. There-
fore, the proposed requirements will apply only to licensees who
hold a current Life, Accident, and Health license issued by the
Department and who opt to sell long-term care partnership poli-
cies or perform any other action constituting the act of an agent
under the Insurance Code §4001.051 with regard to a long-term
care partnership policy. Proposed new §19.1022 and §19.1023
require such licensees to complete a one-time, long-term care
partnership certification course no less than eight hours in length
and complete no less than four hours of long-term care partner-
ship continuing education in each reporting period following the
reporting period in which the licensee completed a long-term
care partnership certification course. The total probable eco-
nomic costs to licensees for compliance with the proposed sec-
tions are estimated to range between $2.50 per credit hour and
$13 per credit hour, for an average of $6.50 per credit hour.
These estimated costs are based on the following considera-
tions. The Department collected a national sampling of existing
long-term care and long-term care partnership continuing edu-
cation costs per credit hour. The credit hours ranged from one
hour to 13 credit hours and their associated costs ranged from
$19.95 to $52.00. Based on these figures, the range of cost per
hour is $2.50 to $13, with an average cost per hour of $6.50.
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This cost estimate includes credit hour estimates for long-term
care and long-term care partnership courses in Texas, Pennsyl-
vania, New York, California, Florida, Colorado, Idaho, Delaware,
Iowa, Connecticut, Maine, Ohio, Utah, and Wisconsin. Because
a long-term care partnership certification course is required as
a one-time only course, it is anticipated that the portion of these
costs related to the eight hour long-term care partnership certi-
fication course will apply to a licensee affected by this proposal
only once, as long as the licensee successfully completes the
certification course. Once successfully completed, a licensee is
not required to take the long-term care partnership certification
course again. The costs attributable to both the required eight
hour long-term care partnership certification course and the re-
quired four hours of long-term care partnership continuing edu-
cation may also be minimized because licensees may count the
eight hour long-term care partnership certification course and
the four hours of long-term care partnership continuing educa-
tion towards satisfying a portion of the statutorily required con-
tinuing education requirements for a Life, Accident, and Health
license. Additionally, because the proposal allows a long-term
care partnership certification course and long-term care partner-
ship continuing education course to consist of classroom, class-
room equivalent, and self-study instruction, a licensee may opt
to complete the required training entirely during non-business
hours, thereby obviating the need for the licensee to use busi-
ness time to complete the training and lose potential revenue.
Proposed §§19.1006, 19.1007, 19.1009, 19.1011, 19.1012,
19.1014, 19.1022, and 19.1023 Requirements for Currently
Registered Providers. Under the proposal, providers who are
currently registered with the Department have the option of
developing and offering long-term care partnership certification
and continuing education courses to licensees. No currently reg-
istered provider is required by law to develop and offer long-term
care partnership certification and continuing education courses.
There will be associated costs of compliance with proposed
§§19.1006, 19.1007, 19.1009, 19.1012, 19.1014, 19.1022,
and 19.1023 for those providers, however, that choose to offer
long-term care partnership certification and continuing educa-
tion courses to licensees. Additional costs for these providers
may also result from compliance with §19.1011, depending on
whether the provider’s long-term care partnership certification or
continuing education course consists of classroom, classroom
equivalent, or self-study instruction. The Department, however,
anticipates that all such costs will be passed on in the form of
either course registration or association membership fees, and
the estimated compliance costs for the providers will therefore
be significantly minimized.
The probable costs associated with proposed §§19.1006,
19.1009, 19.1011, 19.1014, 19.1022, and 19.1023 collectively
result from developing a long-term care partnership certifi-
cation course or continuing education course that meets the
requirements of Subchapter K, monitoring attendee completion
of such courses, and developing and maintaining attendance
and completion records for such courses. Proposed §19.1009
authorizes a provider to offer a long-term care partnership
certification or continuing education course in one of three ways,
as classroom, classroom equivalent, or self-study instruction.
The costs associated with classroom and self-study instruction
may vary substantially based on business decisions made by
individual providers. Because the Department is able to identify
and quantify the variables associated with the requirements for
classroom equivalent courses, the Department has prepared
a cost analysis for a classroom equivalent course that meets
the proposed requirements of §§19.1006, 19.1009, 19.1011,
19.1022, and 19.1023 for a long-term care partnership certifi-
cation or continuing education course. The costs associated
with classroom or self study instruction courses may be higher
or lower than the probable costs identified by the Department
for classroom equivalent courses. Providers, however, should
be able to identify costs associated with classroom or self-study
instruction based on their own business operations and by
comparing their cost analysis to the cost analysis provided by
the Department for classroom equivalent courses. Proposed
§19.1009 requires that a classroom equivalent course have an
interactive electronic component that provides for interactive in-
quiries meeting certain specifications, as well as have a means
to authenticate a licensee’s attendance throughout the course.
The probable cost of developing a software program sufficient
to present interactive inquiries and reasonably confirm licensee
attendance in classroom equivalent courses is estimated to be
approximately $2,834 per course for each provider that creates
its own program. This cost is based on the construction of a
single platform shell that the Department estimates a computer
programmer can develop in 80 hours at the mean salary rate
of $35.43 per hour, as set forth in the May 2006 State Occu-
pational Employment and Wage Estimates for Texas published
by the U.S. Department of Labor at http://www.bls.gov/oes/cur-
rent/oes_tx.htm. The Department has received an estimate that
60 hours of programmer time would be required to develop such
a shell program. The Department’s 80-hour estimate is to allow
for variances in programmer skill. The software platform is not
expected to be a unique product and could be used for other
classroom equivalent courses or sold to other course providers.
The probable cost for developing the interactive inquiries for
a classroom equivalent course is estimated to be $2.27 per
inquiry for a minimum of $45.40 per course. Proposed §19.1014
requires providers to maintain long-term care partnership certi-
fication and continuing education records and course materials,
including final examinations for a period of at least four years.
The total probable costs for maintaining such records and
course materials will vary substantially based on business deci-
sions made by individual providers, including choosing among
numerous electronic forms of storage or various methods of
physical storage. Each provider, however, has the information
necessary to estimate the individual provider’s storage costs.
Proposed §19.1007 requires currently registered providers who
choose to offer a long-term care partnership certification or con-
tinuing education course to submit a course certification appli-
cation meeting specified requirements to the Department for ap-
proval. The Department estimates that the probable cost to cur-
rently registered providers of preparing and submitting the infor-
mation necessary for an initial long-term care partnership certifi-
cation or continuing education course application, as required in
proposed §19.1007, should be less than $35. This is based on
the Department’s estimate that a member of a provider’s office or
administrative staff could complete a course certification applica-
tion in one hour at the mean salary rate of $13.79 per hour, as set
forth in the May 2006 State Occupational Employment and Wage
Estimates for Texas published by the U.S. Department of Labor
at http://www.bls.gov/oes/current.oes_tx.htm. Additionally, the
Department estimates that a member of a provider’s manage-
ment staff could review and approve the completed application
in less than thirty minutes at the mean salary rate of $42.48 per
hour, as set forth in the May 2006 State Occupational Employ-
ment and Wage Estimates for Texas published by the U.S. De-
partment of Labor at http://www.bls.gov/oes/current/oes_tx.htm.
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The proposed amendments to §19.1012 require a fee in the
amount of $10 for each hour of course credit requested on an
initial long-term care partnership certification or continuing ed-
ucation course application, as well as on a resubmission of a
long-term care partnership certification or continuing education
course application. Additionally, for providers who choose to as-
sign a long-term care partnership certification or continuing edu-
cation course, proposed §19.1012 requires an assignment fee in
the amount of $50 for each course assignment. The Department
estimates that the probable cost to currently registered providers
of preparing and submitting a resubmission of a course certifica-
tion application or a course assignment application to the De-
partment should be less than $35. This is based on the Depart-
ment’s estimate that a member of a provider’s office or admin-
istrative staff could complete a resubmission of a course cer-
tification application or a course assignment application in one
hour at the mean salary rate of $13.79 per hour, as set forth in
the May 2006 State Occupational Employment and Wage Esti-
mates for Texas published by the U.S. Department of Labor at
http://www.bls.gov/oes/current.oes_tx.htm. Additionally, the De-
partment estimates that a member of a provider’s management
staff could review approve the completed application in less than
thirty minutes at the mean salary rate of $42.48 per hour, as set
forth in the May 2006 State Occupational Employment and Wage
Estimates for Texas published by the U.S. Department of Labor
at http://www.bls.gov/oes/current/oes_tx.htm.
Any other costs for currently registered providers to comply with
the proposed amendments and new sections result from the leg-
islative enactment of SB 22 and are not a result of the adoption,
enforcement, or administration of the proposal.
Proposed Requirements for Persons Not Currently Registered
as Providers. Persons who are not currently registered with
the Department as providers also have the option of register-
ing with the Department as providers and developing and offer-
ing long-term care partnership certification and continuing edu-
cation courses to licensees. No individual or entity is required
by law to develop and offer long-term care partnership certifica-
tion and continuing education courses. Persons who opt to be-
come a registered provider, however, will be required to comply
with proposed §§19.1005, 19.1006, 19.1007, 19.1009, 19.1011,
19.1012, 19.1014, 19.1022, and 19.1023 and will thereby in-
cur costs for compliance. The Department anticipates that the
costs of compliance with §§19.1006, 19.1007, 19.1009, 19.1011,
19.1012, 19.1014, 19.1022, and 19.1023 will be the same for
new providers as for those already registered with the Depart-
ment. These costs are described in the Department’s cost anal-
ysis in the part of this cost note pertaining to potential costs to
comply with Proposed Requirements for Currently Registered
Providers.
The proposed amendments to §19.1005 may result in additional
costs for persons not currently registered with the Department
but who wish to register with the Department as a provider and
develop and offer long-term care partnership certification and
continuing education courses to licensees. Proposed §19.1005
requires such persons to file a provider application with the
Department. The probable cost of preparing and submitting
the information necessary for a provider application should be
less than $35. This is based on the Department’s estimate that
a member of the provider’s office or administrative staff could
complete a provider application in one hour at the mean salary
rate of $13.79 per hour, as set forth in the May 2006 State Occu-
pational Employment and Wage Estimates for Texas published
by the U.S. Department of Labor at http://www.bls.gov/oes/cur-
rent.oes_tx.htm. Additionally, the Department estimates that
a member of a provider’s management staff could review and
approve the completed application in less than thirty minutes
at the mean salary rate of $42.48 per hour, as set forth in the
May 2006 State Occupational Employment and Wage Esti-
mates for Texas published by the U.S. Department of Labor at
http://www.bls.gov/oes/current/oes_tx.htm. Proposed §19.1012
also requires a fee in the amount of $50 for each original
provider application submitted and a renewal application fee of
$50 every two years for each provider.
The Department, however, anticipates that all costs expended
by newly registered providers for compliance with this proposal
will be passed on in the form of either course registration or as-
sociation membership fees, and the estimated compliance costs
will therefore be significantly minimized.
Any other costs for newly registered providers to comply with
the proposed amendments and sections result from the legisla-
tive enactment of SB 22 and are not a result of the adoption,
enforcement, or administration of the proposal.
ECONOMIC IMPACT STATEMENT AND REGULATORY FLEX-
IBILITY ANALYSIS FOR SMALL AND MICRO BUSINESSES.
Individual Licensees. As required by the Government Code
§2006.002(c), the Department has determined that approxi-
mately 101,000 individual licensees qualify as small or micro
businesses under the Government Code §2006.001. However,
as required by the Government Code §2006.002(c), the De-
partment has determined that the proposed requirements will
not have an adverse economic impact on these small or micro
businesses. The Department has made these determinations
based on the following factors.
No individual licensee is required by law to sell or perform any
other action constituting the act of an agent under the Insurance
Code §4001.051 with regard to a long-term care partnership in-
surance policy. The proposed rules, however, provide individual
licensees an economic opportunity to engage in the long-term
care partnership insurance market in Texas. The Department’s
analysis of any possible costs for compliance with the proposal
that are detailed in the Public Benefit/Cost Note section of this
proposal apply to individual licensees that opt to utilize this op-
portunity. As indicated in the Public Benefit/Cost Note analysis,
the proposal allows individual licensees to substantially reduce
any possible costs for compliance with the proposal by permit-
ting a licensee to choose the most economical method of com-
plying with certain requirements, such as in §19.1009. Section
19.1009 provides individual licensees the option of attending
long-term care partnership certification and continuing educa-
tion courses on the basis of classroom equivalent or self-study
instruction during non-business hours. The availability of the
choice to take courses during non-business hours will obviate
the need for a licensee to use business time for such courses
and thereby lose potential revenue. Further, and more signifi-
cantly, proposed §19.1022 permits a licensee to satisfy a por-
tion of his currently required continuing education requirements
through the completion of the long-term care partnership training
prescribed in the proposal. Thus, after completing the required
long-term care partnership training prescribed in the proposal,
not only will the licensee be able to participate in the long-term
care partnership insurance market in Texas, but the licensee will
be able to apply eight to twelve hours of continuing education
credit to the currently required thirty hours of continuing edu-
cation for each reporting period. Because individual licensees
holding a Life, Accident, and Health license must satisfy thirty
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hours of continuing education for each reporting period under
current regulations, the proposal is not requiring these licensees
to incur costs that they are not already incurring under exist-
ing regulations. Instead, the proposal is structured in such a
way as to prevent licensees from being subject to such redun-
dant and dual costs. Additionally, individuals who hold a cur-
rent Life, Accident, and Health license and qualify under the
§19.1022(b) exception may also realize the additional benefit
of being able to actively participate in the long-term care part-
nership insurance market in Texas for an allotted period of time
prior to satisfying the training requirements prescribed in the
proposal. These individuals will also be able to satisfy a por-
tion of the currently required continuing education requirements
through the completion of the long-term care partnership training
prescribed in the proposal. In accordance with the Government
Code §2006.002(c), the Department has therefore determined
that a regulatory flexibility analysis is not required because the
proposal will not have an adverse impact on these small or micro
businesses.
Individual Providers and Provider Entities. As required by
the Government Code §2006.002(c), the Department has
determined that the vast majority of individual providers and
provider entities qualify as small or micro businesses under the
Government Code §2006.001. No small or micro business is
required by law to offer long-term care partnership certification
or continuing education courses to licensees or to comply with
the proposed amendments. The proposed rules, however,
provide an economic opportunity for the small and micro busi-
nesses that opt to develop and offer long-term care partnership
certification or continuing education courses to licensees. As
required by the Government Code §2006.002(c), the Depart-
ment has determined that the proposal may have an adverse
economic effect on those small or micro businesses who opt
to utilize such an opportunity. Adverse economic impact may
result from costs associated with developing a long-term care
partnership certification course or continuing education course
that meets the requirements of Subchapter K, monitoring at-
tendee completion of such courses, developing and maintaining
attendance and completion records for such courses, submitting
a course certification application or provider application meeting
specified requirements to the Department for approval, and
paying associated fees. The Department’s cost analysis and
resulting estimated costs in the Public Benefit/Cost Note portion
of this proposal is equally applicable to these small or micro
businesses.
In accordance with the Government Code §2006.002(c-1),
the Department has determined that even though proposed
§§19.1005, 19.1006, 19.1007, 19.1009, 19.1011, 19.1012,
19.1014, 19.1022, and 19.1023 may have an adverse eco-
nomic effect on small or micro-businesses that are required
to comply with these proposed requirements, the Department
is not required to prepare a regulatory flexibility analysis as
required in §2006.002(c)(2) of the Government Code. Section
2006.002(c)(2) requires a state agency, before adopting a rule
that may have an adverse economic effect on small businesses,
to prepare a regulatory flexibility analysis that includes the
agency’s consideration of alternative methods of achieving
the purpose of the proposed rule. Section 2006.002(c-1) of
the Government Code requires that the regulatory flexibility
analysis "consider, if consistent with the health, safety, and
environmental and economic welfare of the state, using regu-
latory methods that will accomplish the objectives of applicable
rules while minimizing adverse impacts on small businesses."
Therefore, an agency is not required to consider alternatives
that, while possibly minimizing adverse impacts on small and
micro-businesses, would not be protective of the health, safety,
and environmental and economic welfare of the state.
The general purpose of the Insurance Code §§1651.104,
1651.105 and 1651.107 and the Human Resources Code
§32.105, which authorize proposed §§19.1005, 19.1006,
19.1007, 19.1009, 19.1011, 19.1012, 19.1014, 19.1022, and
19.1023, is to establish a long-term care partnership program in
Texas. The Insurance Code §1651.104 specifically requires the
Commissioner to adopt standards for a long-term care benefit
plan that may qualify as an approved plan under the partnership
for long-term care program. This section also requires that
the adopted standards be consistent with provisions governing
the expansion of a state long-term care partnership program
established under the federal Deficit Reduction Act of 2005
(DRA) (Pub. L. No. 109-171). This is because a state long-term
care partnership program must be approved by the U.S. De-
partment of Health and Human Services in accordance with the
requirements of the DRA.
These sections also specifically establish the requirement that
individuals selling long-term care partnership insurance policies
in Texas must complete long-term care partnership training. The
Insurance Code §1651.105 requires each individual who sells a
long-term care partnership insurance policy to complete train-
ing and demonstrate evidence of an understanding of long-term
care partnership insurance policies and their relationship to other
public and private coverage of long-term care. This requirement
is consistent with the requirement in §6021(a)(1)(A)(iii)(V) of the
DRA, which requires the state Medicaid agency to provide in-
formation and technical assistance to the state insurance de-
partment on its role of assuring that any individual who sells a
long-term care insurance policy under the partnership receives
training and demonstrates evidence of an understanding of such
policies and how they relate to other public and private coverage
of long-term care. This requirement is also incorporated by the
Human Resources Code §32.105, which requires the Health and
Human Services Commission to provide information and tech-
nical assistance to the Department regarding the Department’s
role in ensuring that each individual who sells a long-term care
partnership insurance policy receives training that satisfies the
training requirements imposed under the DRA.
The purpose of proposed §§19.1005, 19.1006, 19.1007,
19.1009, 19.1011, 19.1012, 19.1014, 19.1022, and 19.1023
is to protect the economic welfare of consumers that may
purchase a long-term care partnership insurance policy and
the public and the state of Texas generally by: (i) establishing
training requirements for individuals seeking to sell or perform
any other action constituting the act of an agent under the
Insurance Code §4001.051 with regard to a long-term care
partnership insurance policy in Texas; and (ii) ensuring that
persons offering training courses to these individuals comply
with the standards prescribed by the Department with regard to
provider registration, course certification, course types, course
content, course completion and monitoring of completion of
courses, and maintenance of records.
First, the proposal prescribes the specific training requirements
applicable to individual licensees, including: (i) the requirement
that a licensee complete a one-time, eight hour long-term
care partnership certification course; (ii) the requirement that a
licensee complete at least four hours of ongoing training, in the
form of continuing education; (iii) the specific topics that must
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be addressed in a long-term care partnership certification or
continuing education course; and (iv) reciprocity among states
with regard to long-term care partnership training. Second, the
proposal provides for a uniform, third party vendor system in
which persons may register with the Department to develop
and offer long-term care partnership certification and continuing
education courses to licensees. The proposal requires these
providers to register with the Department, to submit course
applications for approval, to comply with Department prescribed
requirements related to courses, to monitor course completion,
and to maintain records of course completion. These require-
ments allow the Department to exercise appropriate oversight
of the registered providers to ensure that the courses they offer
to licensees comply with Department regulation. For example,
a provider is responsible for ensuring that each of its long-term
care partnership training courses address the eight subject
areas required by the proposal. A provider is responsible for
ensuring that it offers its long-term care partnership training
courses in an approved format. A provider must ensure that
licensee attendance for each of its courses is accounted for,
and it must also maintain records evidencing that a licensee
successfully completed a course. These requirements collec-
tively ensure that providers are offering meaningful, appropriate
long-term care partnership training courses to licensees. Addi-
tionally, the proposal implements the purpose of the authorizing
statutes, which is to ensure that individual licensees receive
long-term care partnership training that will allow them to
demonstrate evidence of an understanding of long-term care
partnership insurance policies and how they relate to other
public and private coverage of long-term care.
Therefore, the Department has determined, in accordance with
§2006.002(c-1) of the Government Code, that because the
purpose of proposed §§19.1005, 19.1006, 19.1007, 19.1009,
19.1011, 19.1012, 19.1014, 19.1022, and 19.1023 and the
authorizing statutes of the Insurance Code and the Human
Resources Code, is to protect consumer economic interests
and the state’s welfare, there are no additional regulatory al-
ternatives to the required comprehensive licensee training and
provider requirements that will sufficiently protect the economic
interests of consumers and the welfare of the state.
TAKINGS IMPACT ASSESSMENT. The Department has de-
termined that no private real property interests are affected by
this proposal and that this proposal does not restrict or limit
an owner’s right to property that would otherwise exist in the
absence of government action and, therefore, does not consti-
tute a taking or require a takings impact assessment under the
Government Code §2007.043.
REQUEST FOR PUBLIC COMMENT. To be considered, written
comments on the proposal must be submitted no later than 5:00
p.m. on Monday, April 21, 2008, to Gene C. Jarmon, General
Counsel and Chief Clerk, Mail Code 113-2A, Texas Department
of Insurance, P.O. Box 149104, Austin, Texas 78714-9104. An
additional copy of the comments must be simultaneously sub-
mitted to Matt Ray, Deputy Commissioner for the Licensing Pro-
gram, Mail Code 107-1A, Texas Department of Insurance, P.O.
Box 149104, Austin, Texas 78714-9104. Any request for a public
hearing should be submitted separately to the Office of the Chief
Clerk before the close of the public comment period. If a hearing
is held, written and oral comments presented at the hearing will
be considered.
STATUTORY AUTHORITY. The proposed amendments
and new sections are proposed under the Insurance Code
§§1651.104, 1651.105, 1651.107, and 36.001 and the Human
Resources Code §32.105. The Insurance Code §1651.104
provides that the Commissioner, in consultation with the Texas
Health and Human Services Commission (HHSC), shall adopt
minimum standards for a long-term care benefit plan that may
qualify as an approved plan under the partnership for long-term
care program. The standards must be consistent with provisions
governing the expansion of a state long-term care partnership
program established under the federal Deficit Reduction Act of
2005 (DRA) (Pub. L. No. 109-171). Section 6021(a)(1)(A)(iii)(V)
of the DRA requires the state Medicaid agency under section
1902(a)(5) to provide information and technical assistance to
the state insurance department on the insurance department’s
role of assuring that any individual who sells a long-term care
insurance policy under the partnership receives training and
demonstrates evidence of an understanding of such policies and
how they relate to other public and private coverage of long-term
care. The Insurance Code §1651.105 requires that each individ-
ual who sells a long-term care benefit plan under the partnership
for long-term care program complete training and demonstrate
evidence of an understanding of these plans and how the
plans relate to other public and private coverage of long-term
care. Section 1651.107 provides that the Commissioner may
adopt rules as necessary to implement the subchapter. The
Human Resources Code §32.105 requires the HHSC to provide
information and technical assistance to the Texas Department
of Insurance regarding that department’s role in ensuring that
each individual who sells a long-term care benefit plan under
the partnership for long-term care program receives training
and demonstrates evidence of an understanding of these plans
as required by §1651.105, Insurance Code. The training must
satisfy the training requirements imposed under the provisions
governing the expansion of a state long-term care partnership
program established under the federal DRA. The Insurance
Code §36.001 provides that the Commissioner of Insurance
may adopt any rules necessary and appropriate to implement
the powers and duties of the Texas Department of Insurance
under the Insurance Code and other laws of this state.
CROSS REFERENCE TO STATUTE. The following statutes are
affected by this proposal: Human Resources Code §32.105; In-
surance Code §§1651.104, 1651.105, and 1651.107; Deficit Re-
duction Act of 2005 (Pub. L. No. 109-171).
§19.1001. General Provisions.
(a) Purpose. The purpose of this subchapter is to specify:
(1) [set forth] procedures and requirements for certification
of continuing education courses and licensee continuing education re-
quirements as authorized under the Insurance Code; [and]
(2) [set forth the] procedures and requirements for cer-
tification and approval of adjuster prelicensing education courses
and adjuster examinations as authorized under the Insurance Code
§§4101.054 and 4101.056; and [Article 21.07-4 §10.]
(3) procedures and requirements for certification and ap-
proval of long-term care partnership certification courses and licensee
long-term care partnership training requirements as authorized under
the Insurance Code Chapter 1651, Subchapter C, and the Human Re-
sources Code Chapter 32, Subchapter C.
(b) - (c) (No change.)
[(d) Provider compliance date. Currently registered providers
shall bring their registrations into compliance with this subchapter on or
before the later of the date that their current registration expires or one
year from the effective date of this subchapter. Providers shall bring
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their currently certified course topics and criteria into compliance with
this subchapter on or before the later of the date that the course’s current
certification expires or one year from the effective date of this subchap-
ter. All course instructors and new applicants for provider registration
and course certification shall comply with this subchapter on the ef-
fective date of the relevant sections. To the extent that any provider
or course does not otherwise have a compliance date under this sub-
section, those providers and courses must be in compliance with this
subchapter on or before December 31, 2003. A provider may elect to
comply with this subchapter before it is required to do so, including
re-evaluating the number of contact hours awarded for a classroom or
classroom equivalent course, or for ethics course designations, by sub-
mitting a written request to the department.]
§19.1002. Definitions.
(a) (No change.)
(b) The following words and terms, when used in this subchap-
ter, shall have the following meanings, unless the context clearly indi-
cates otherwise.
(1) - (16) (No change.)
(17) Long-term care partnership insurance policy--For pur-
poses of §19.1022 and §19.1023 of this subchapter only, (relating to
Long-Term Care Partnership Certification Course and Long-Term Care
Partnership Continuing Education), a policy established under the Hu-
man Resources Code, Chapter 32, Subchapter C, and the Insurance
Code, Chapter 1651, Subchapter C.
(18) [(17)] National designation certification--A profes-
sional designation which is:
(A) nationally recognized in the insurance industry; and
(B) issued by an entity that maintains a not-for-profit
status and has been in existence for at least five years.
(19) [(18)] One-time-event--A type of classroom course
complying with §19.1009(f) of this title.
(20) [(19)] Provider--An individual or organization includ-
ing a corporation, partnership, depository institution, insurance com-
pany, or entity chartered by the Farm Credit Administration as defined
in the Insurance Code §4001.108, registered with the department to
offer continuing education courses for licensees, [and/or] prelicens-
ing instruction for adjusters, or long-term care partnership certification
courses for licensees.
(21) [(20)] Provider registration--The process of a provider
seeking permission to offer continuing education courses for licensees,
[and] prelicensing education for adjusters, or long-term care partner-
ship certification courses for licensees.
(22) [(21)] Qualifying course--Insurance courses for which
a licensee may receive continuing education credit and are:
(A) offered for credit by accredited colleges, universi-
ties, or law schools;
(B) part of a national designation certification program;
(C) approved for classroom, classroom equivalent, or
participatory credit by the continuing education approval authority of
a state bar association or state board of public accountancy; or
(D) certified or approved for continuing education
credit under the guidelines of the Federal Crop Insurance Corporation.
(23) [(22)] Reporting period--The period from the issue
date or last renewal date of the license to the expiration date of the
license, generally a two-year period.
(24) [(23)] Self study--A course complying with
§19.1009(e) of this title.
(25) [(24)] Speaker--An individual who shall be speaking
from special knowledge regarding the business of insurance obtained
through experience and position in professional or social organizations,
industry, or government.
(26) [(25)] Student--A licensee or adjuster applicant en-
rolled in and attending a certified course for credit.
(27) [(26)] TDI license number--An identification number
the department assigns to the licensee and found on the license certifi-
cate.
(28) [(27)] Visually monitored environment--An environ-
ment permitting visual identification of students and visual confirma-
tion of attendance, including observation by camera.
§19.1005. Provider Registration, Instructor, and Speaker Criteria.
(a) A provider applicant seeking initial registration or renewal
registration from the department as a continuing education provider,
[and/or] adjuster prelicensing education provider, or long-term care
partnership certification course provider shall submit to the department
or its designee, an application on forms provided by the department and
all applicable fees as set forth in §19.1012 of this title (relating to Forms
and Fees). The department may require the following items in order to
approve or disapprove a provider’s registration request:
(1) - (6) (No change.)
(7) A statement as to whether or not the provider applicant
has had any certification or approval for a professional continuing ed-
ucation course, [or] prelicensing education course, or a long-term care
partnership certification course revoked, suspended, or placed on pro-
bation, whether by agreement or as ordered in an administrative or ju-
dicial proceeding, by a court, financial or insurance regulator, or other
agency of this state, another state, or the United States;
(8) - (9) (No change.)
(b) Providers shall have a single registration and may, but are
not required to, certify and offer [both] continuing education courses,
[and] adjuster prelicensing education courses, and long-term care part-
nership certification courses.
(c) - (e) (No change.)
(f) Providers may use speakers only in conjunction with one-
time-event continuing education courses. Providers may not use speak-
ers in conjunction with other continuing education courses, [or] ad-
juster prelicensing courses, or long-term care partnership certification
courses unless the speaker qualifies as an instructor.
(g) (No change.)
§19.1006. Course Criteria.
(a) - (b) (No change).
(c) To be certified as a long-term care partnership certification
course, the course content must enhance the student’s knowledge, un-
derstanding, and professional competence regarding the subjects spec-
ified in §19.1022 of this subchapter (relating to Long-Term Care Part-
nership Certification Course). Unless specifically stated otherwise, this
subchapter shall apply equally to courses certified for continuing edu-
cation and long-term care partnership certification and long-term care
partnership continuing education purposes.
(d) [(c)] The following course content shall not be considered
applicable to a licensee’s continuing education requirements:
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(1) Meetings held in conjunction with the regular business
of the licensee or courses or training relating to the marketing and busi-
ness practices of a specific company;
(2) Course content teaching general accounting, speed
reading, other general business skills, computer use, or computer
software application use;
(3) Course content teaching motivation, goal-setting, time
management, communication, sales, or marketing skills;
(4) Course content providing for prelicensing training
qualifying examination preparation;
(5) Course content that does not meet the requirement of
subsection (a) of this section; and
(6) Course content that is substantially:
(A) a glossary, dictionary, or index of insurance terms
without independent distinction as to the application of these terms to
the business of insurance through case studies or analysis based on
actual or hypothetical factual situations that apply to the business of
insurance; or
(B) a recitation of statutes, rules, legal principles, or
theories without independent distinction as to the application of these
issues to the business of insurance through case studies or analysis
based on actual or hypothetical factual situations that apply to the busi-
ness of insurance.
(e) [(d)] A single continuing education course may include
both ethics and consumer protection credit topics with other topics
meeting the requirements of subsection (a) of this section.
§19.1007. Course Certification Submission Applications, Course Ex-
pirations, and Resubmissions.
(a) The provider shall submit the course certification applica-
tion to the department or its designee and include the following infor-
mation:
(1) - (6) (No change.)
(7) A sample of the certificate of completion which shall
be used when licensees or adjuster applicants successfully complete
the certified course for approval by the department or its designee. The
certificate of completion must contain, at a minimum, the following
information:
(A) a statement that the course is for continuing educa-
tion credit, [or] adjuster prelicensing training, or long-term care part-
nership certification;
(B) - (F) (No change.)
(G) for continuing education courses, TDI license num-
ber and name of student completing the course; [and]
(H) for adjuster prelicensing training, the name of the
student completing the course; and
(I) for long-term care partnership certification, TDI li-
cense number and the name of the student completing the course;
(8) A statement that the course is intended for:
(A) continuing education classroom, classroom equiv-
alent, or self study credit and whether the course is primarily intended
to be open to all licensees or shall have a restricted enrollment; [or]
(B) adjuster prelicensing education and whether the
course is primarily intended to be open to all adjuster applicants or
shall have a restricted enrollment; or
(C) long-term care partnership certification and
whether the course is primarily intended to be open to all licensees or
will have a restricted enrollment;
(9) - (10) (No change.)
(b) - (e) (No change.)
§19.1009. Types of Courses.
(a) - (b) (No change.)
(c) Providers must offer long-term care partnership certifica-
tion courses only as a complete course of study that meets the require-
ments of §19.1022 of this subchapter (relating to Long-Term Care Part-
nership Certification Course). The course of study for long-term care
partnership certification courses may consist of classroom, classroom
equivalent, and self study instruction.
(d) [(c)] Classroom courses may include lectures, seminars,
audio, video, computer-based instruction, and teleconferences that
meet the following requirements:
(1) A disinterested third party attendant, an instructor, or
a disinterested third party using visual observation technology must
visually monitor attendance either inside or at all exits to the course
presentation area at all times during the course presentation.
(2) At least three students and an instructor must be in-
volved in each presentation of the course; however, in circumstances
involving remote presentations, all students and the instructor do not
need to be in the same location. In the case of presenting recorded or
text materials, the instructor making the live course presentation does
not have to be the same instructor included on the recorded presenta-
tion or who prepared the text materials.
(3) Question and answer and discussion periods must be
provided by:
(A) an instructor making a live presentation of the
course to licensees in the same room or via real-time live audio or
audio-visual connection which shall allow for immediate student
inquiries and responses with the presenting instructor; or
(B) an instructor who is present for the entire remote,
recorded, or computer-based course presentation to students in the
same room which shall allow for immediate inquiries and responses
of students to the instructor.
(4) The course pace is set by the instructor and does not
allow for independent completion of the course by students.
(e) [(d)] Classroom equivalent courses may be internet, CD-
ROM, DVD, or other computer-based presentations that:
(1) May not have more than one student at any one presen-
tation of the course.
(2) Must have an interactive electronic component that:
(A) provides for at least four interactive multiple choice
inquiry periods during each hour of the course, one of which shall be
at the end of the course. Inquiry periods shall occur at regular and rel-
atively evenly-spaced intervals between each period. Inquiry periods
shall cover material presented in that section of the course;
(B) requires answering 70% of the inquiries for each pe-
riod correctly to demonstrate mastery of the current section, including
the final section, before the student is allowed by the program to pro-
ceed to the next section or complete the course;
(C) identifies all incorrect responses and informs the
student of the correct response with an explanation of the correct an-
swer;
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(D) generates a different set of inquiries for the section,
which may be repeated as necessary on a random or rotating basis if
the student does not achieve the 70% correct response rate necessary
to advance to the next section;
(E) is capable of generating at least two separate sets of
inquiries for each inquiry period;
(F) provides for a method to directly transmit the final
course completion results to the provider or a printed course completion
receipt to be sent to the provider for issuance of a completion certificate;
and
(G) has a means to reasonably authenticate the student’s
identity on a periodic hourly basis, including upon entering, during, and
exiting the course.
(3) A comprehensive final examination is not required for
classroom equivalent courses.
(f) [(e)] Self study courses may include textbook, audio, video,
computer-based instruction, or any combination of these in an indepen-
dent study setting designed in such a manner as to insure that the course
cannot be completed by the typical enrollee in less time than the period
for which the course is certified to the department.
(g) [(f)] One-time-event courses shall:
(1) meet the requirements of a classroom course, except
that the course may be offered only in a lecture or seminar format at
particular events such as conventions and organizational meetings; and
(2) be designed to be offered as a single live presentation,
except that providers may offer the course as a live presentation an
additional three times per year within this state.
(h) [(g)] One-time-event courses may be presented by speak-
ers or instructors.
(i) [(h)] Qualifying courses shall be categorized as classroom,
classroom equivalent, or self study based upon the teaching format in
which the course is offered.
§19.1011. Requirements for Successful Completion of Continuing
Education Courses.
(a) Providers shall use, at a minimum, actual attendance ros-
ters to certify completion of a certified classroom or one-time-event
continuing education course or a certified classroom long-term care
partnership certification course. The department requires each student
to attend at least 90% of the course. Providers shall establish a means
to ensure that each student attended at least 90% of the course. At-
tendance records must include, at a minimum, sign-in and sign-out
sheets, and the legible names, addresses, and TDI license number of
each student in attendance. Providers may establish assessment mea-
surements or any other completion requirements, in addition to atten-
dance, for successful completion of a classroom continuing education
or classroom long-term care partnership certification course, but those
requirements must be fully disclosed in the registration materials before
the student purchases the course. Providers shall determine successful
completion of these additional requirements.
(b) Providers shall use the periodic interactive inquiries to de-
termine completion of certified classroom equivalent continuing edu-
cation or long-term care partnership certification courses. A student
must complete all inquiry sections with a minimum score of at least
70% for each section.
(c) Providers shall use a written, online, or computer-based
final examination as the means of completion for all certified self
study continuing education or long-term care partnership certifica-
tion courses. The department does not require providers to monitor
continuing education or long-term care partnership certification self
study examinations. Course records for each examination attempt
must include, at a minimum, the date the exam was taken, the final
examination score, the examination version used, the legible name,
address, and the TDI license number of each student.
(d) - (g) (No change).
§19.1012. Forms and Fees.
(a) (No change.)
(b) The department establishes the following nonrefundable
fees, which are necessary to administer the continuing education and
long-term care partnership certification programs [program] and shall
apply unless the department contracts with a third party to provide con-
tinuing education or long-term care partnership certification services:
(1) (No change.)
(2) Continuing education and long-term care partnership
certification course certification:
(A) - (B) (No change).
(3) (No change).
§19.1014. Provider Compliance Records.
(a) Providers shall maintain all continuing education records,
adjuster prelicensing education records, long-term care partnership cer-
tification records, attendance records, and course materials, including
final examinations for at least four years, and the department or its de-
signee may review these materials at any time.
(b) - (d) (No change)
(e) If continuing education records, adjuster prelicensing
records, or long-term care partnership certification records are audited
or reviewed and the validity or completeness of the records are
questioned, the provider shall have 30 days from the date of notice to
correct discrepancies or submit new documentation.
(f) (No change.)
§19.1022. Long-Term Care Partnership Certification Course.
(a) Except as provided in subsection (b) of this section, an in-
dividual may not perform any action constituting the act of an agent
under the Insurance Code §4001.051 with regard to a long-term care
partnership insurance policy unless the individual:
(1) holds a current Life, Accident, and Health license is-
sued by the department; and
(2) has completed a long-term care partnership certification
course meeting the requirements of this subchapter.
(b) An individual who holds a current Life, Accident, and
Health license issued by the department and is performing an action
constituting the act of an agent under the Insurance Code §4001.051
with regard to a long-term care insurance policy at the time of the
effective date of this section may perform an action constituting the
act of an agent under the Insurance Code §4001.051 with regard to a
long-term care partnership insurance policy at the time of the effective
date of this section, provided the individual completes a long-term
care partnership certification course meeting the requirements of this
subchapter no later than January 1, 2009.
(c) This section establishes the standards for a long-term care
partnership certification course. The course shall:
(1) be submitted to the department for approval in compli-
ance with §19.1007 of this subchapter (relating to Course Certification
Submission Applications, Course Expirations, and Resubmissions);
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(2) be at least eight hours in length; and
(3) cover the subjects described in subsection (g) of this
section.
(d) Licensees may count a long-term care partnership certifi-
cation course toward completion of the continuing education require-
ments prescribed in §19.1003 of this subchapter (relating to Licensee
Requirements). If a licensee chooses to use a long-term care partner-
ship certification course to satisfy a portion of the continuing educa-
tion requirements prescribed in §19.1003, the licensee shall comply
with §19.1013 of this subchapter (relating to Licensee Record Mainte-
nance).
(e) A licensee shall maintain proof of completion of a long-
term care partnership certification course for a period of four years from
the date of completion of the course. Upon request, the licensee shall
provide proof of completion of the long-term care partnership certifi-
cation course to the department.
(f) A provider issued completion certificate for a long-term
care partnership certification course must comply with the require-
ments of §19.1011 of this subchapter (relating to Requirements for
Successful Completion of Continuing Education Courses).
(g) Course subjects for a long-term care partnership certifica-
tion course outline must include topics that address:
(1) long-term care insurance;
(2) long-term care services and providers;
(3) qualified state long-term care insurance partnership
programs, which must include:
(A) state and federal requirements;
(B) the relationship between qualified state long-term
care insurance partnership programs and other public and private cov-
erage of long-term care services, including Medicaid;
(C) available long-term care services and providers;
and
(D) changes or improvements in long-term care ser-
vices or providers;
(4) alternatives to the purchase of private long-term care
insurance;
(5) the effect of inflation on benefits and the importance of
inflation protection;
(6) consumer suitability standards and guidelines;
(7) Medicaid eligibility criteria and requirements, includ-
ing financial eligibility criteria and requirements; and
(8) asset disregard under qualified state long-term care in-
surance partnership programs, including the interaction between asset
disregard and Medicaid rules.
(h) Providers must meet all of the requirements of this sub-
chapter before offering a long-term care partnership certification course
to licensees.
(i) A non-resident licensee is not required to complete a long-
term care partnership certification course required by this subchapter
if:
(1) the non-resident licensee holds a comparable, current
license issued in his or her home state;
(2) the home state of the non-resident licensee qualifies as
a long-term care partnership state;
(3) upon department request, an insurer who has appointed
the non-resident licensee is able to provide proof of the non-resident li-
censee’s completion of a long-term care partnership certification course
in the non-resident licensee’s home state with requirements substan-
tially similar to those in this subchapter; and
(4) upon department request, the non-resident licensee is
able to provide proof of his or her completion of a long-term care part-
nership certification course in his or her home state with requirements
substantially similar to those in this section.
(j) A non-resident licensee whose home state does not qualify
as a long-term care partnership state may comply with the requirements
of this subchapter by:
(1) completing a department certified long-term care part-
nership certification course in this state that meets the requirements of
this subchapter; or
(2) designating a home state that qualifies as a long-term
care partnership state and meeting the requirements of subsection (i) of
this section.
(k) Licensees that may qualify for the exemptions provided
under §19.1004 of this subchapter (relating to Licensee Exemption
from and Extension of Time for Continuing Education) are not exempt
from the provisions of this section.
(l) Information and resource material relating to the course
subjects required in subsection (g) of this section, including a section
entitled, "Resource Document for Agent Training: Texas Medicaid El-
igibility and the Long-Term Care Partnership", may be found at the fol-
lowing website sponsored by the Texas Long-Term Care Partnership,
located at www.ownyourfuturetexas.com.
§19.1023. Long-Term Care Partnership Continuing Education.
(a) In addition to completing the long-term care partnership
certification course required by §19.1022 of this subchapter (relating to
Long-Term Care Partnership Program Certification Course), in each re-
porting period following the reporting period in which a licensee com-
pleted a certification course, a licensee intending to perform any action
constituting the act of an agent under the Insurance Code §4001.051
with regard to a long-term care partnership insurance policy must also
complete at least four hours of department certified continuing educa-
tion during each reporting period as part of the licensee’s continuing
education requirements prescribed in §19.1003 of this subchapter (re-
lating to Licensee Requirements).
(b) The department certified continuing education required un-
der subsection (a) of this section must:
(1) comply with the requirements of §19.1006 of this sub-
chapter (relating to Course Criteria); and
(2) enhance the knowledge, understanding, and profes-
sional competence of the student with regard to subjects described in
§19.1022 of this subchapter.
(c) Providers must meet all the requirements of this subchap-
ter before offering a long-term care partnership continuing education
course to licensees.
(d) A non-resident licensee is not required to complete four
hours of long-term care partnership continuing education required by
this subchapter if:
(1) the non-resident licensee is in compliance with the
long-term care partnership continuing education requirements of his
or her home state; and
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(2) the home state of the non-resident licensee qualifies as
a long-term care partnership state.
(e) A non-resident licensee whose home state does not qualify
as a long-term care partnership state may comply with the requirements
of this subchapter by:
(1) completing four hours of department certified
long-term care continuing education in this state that meets the re-
quirements of this subchapter; or
(2) designating a home state that qualifies as a long-term
care partnership state and meeting the requirements of subsection (d)
of this section.
(f) Licensees that may qualify for the exemptions provided un-
der §19.1004 of this subchapter (relating to Licensee Exemption from
and Extension of Time for Continuing Education) are not exempt from
the provisions of this section.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Office of the Secretary of State on March 10, 2008.
TRD-200801372
Gene C. Jarmon
General Counsel and Chief Clerk
Texas Department of Insurance
Earliest possible date of adoption: April 20, 2008
For further information, please call: (512) 463-6327
♦ ♦ ♦
PART 6. OFFICE OF INJURED
EMPLOYEE COUNSEL
CHAPTER 276. GENERAL ADMINISTRATION
SUBCHAPTER B. OMBUDSMAN PROGRAM
28 TAC §276.11
The Office of Injured Employee Counsel (OIEC) proposes new
§276.11, concerning the cost of obtaining copies of an injured
employee’s medical documentation for use by an Ombudsman
in assisting the injured employee in the Texas Department of In-
surance, Division of Workers’ Compensation’s (DWC) adminis-
trative dispute resolution system. Section 276.11 is necessary to
implement Labor Code §404.155(e) pursuant to House Bill (HB)
888, 80th Texas Legislature, Regular Session, 2007.
Proposed §276.11 is necessary to fulfill OIEC’s mission critical
function to assist an injured employee in DWC’s administrative
dispute resolution system pursuant to Labor Code §404.101.
HB 724 as passed by the 80th Texas Legislature, Regular Ses-
sion, 2007, provides for an administrative hearing subsequent to
an Independent Review Organization’s (IRO) decision in DWC’s
medical dispute resolution system. OIEC’s Ombudsmen are an-
ticipated to assist a majority of injured employees in these medi-
cal dispute resolution hearings as a result of an attorney’s limited
ability to get reimbursed for services rendered on medical issues
within the workers’ compensation system. Access to an injured
employee’s medical documentation is imperative to adequately
assist an injured employee during a medical dispute resolution
hearing. System participants and the Texas Department of In-
surance provided extensive feedback in February 2008, which
was used to develop proposed §276.11.
Ms. Luz Loza, Director of Injured Employee Services, has de-
termined that for each year of the first five years the proposed
section shall be in effect, there shall be no fiscal impact to state
and local governments as a result of the enforcement or admin-
istration of this rule. There shall be no measurable effect on local
employment or the local economy as a result of the proposal.
Ms. Loza has also determined that for each year of the first five
years the section shall be in effect, the public benefit anticipated
as a result of the proposed section shall be an Ombudsman’s
assistance to an injured employee through both DWC’s in-
demnity and medical dispute resolution processes at no cost
to the injured employee. Further, an Ombudsman’s access
to injured employee’s medical documentation is vital to the
injured employee’s success in an administrative proceeding. In
claims where compensability is contested, health care providers
will benefit from an Ombudsman’s assistance to an injured
employee in proving up a compensable injury. In these cases,
a health care provider’s payment for services is dependent on
an Ombudsman’s access to medical documentation. Access to
an injured employee’s medical documentation is imperative in
disputed claims to an injured employee’s access to necessary
and appropriate medical care which would allow them to get
well and back to work.
Prior to preparing this proposed rule, OIEC provided rule com-
ment on DWC’s Rule 134.120 on April 4, 2006 as an alternative
method to obtaining medical documentation on behalf of an in-
jured employee. Specifically, OIEC recommended that medical
documentation be provided to OIEC at no charge to any system
participant. DWC’s agency response in the Chapter 134 adop-
tion order states: The Division declines to make this change.
The Division believes such a directive to be more appropriate
within future Office of Injured Employee Counsel rules. Although
Chapter 404 of the Labor Code provides broad access to infor-
mation in the hands of the Division, it does not provide for access
to information held by health care providers.
OIEC agrees that Labor Code §404.107 provides the Public
Counsel access to information to DWC records. However, OIEC
notes that DWC may not have in its possession the pertinent
medical documentation an Ombudsman needs to properly as-
sist injured employees. In the alternative, OIEC considered not
proposing §276.11 but concluded that failure to do so was not
in the interest of injured employees being assisted by OIEC’s
Ombudsman Program.
Labor Code §404.155 became effective immediately on June 15,
2007 with the passage of HB 888 during the 80th Texas Legisla-
ture, Regular Session, 2007. Labor Code §404.155 provides for
an administrative violation for health care providers and insur-
ance carriers that fail to comply with the section or rules adopted
under the section. Section 404.155(f) provides that the Commis-
sioner of Workers’ Compensation shall enforce a violation of the
section under Chapter 415 of the Workers’ Compensation Act.
As such, administrative violations resulting from non-compliance
vary depending on the violation and considerations outlined in
Labor Code §415.021(c) but shall not exceed $25,000 per day
per occurrence pursuant Labor Code §415.021(a). Other costs
associated with the passage of HB 888 include a insurance car-
rier’s obligation to reimburse health care providers for copies
of medical documentation provided to OIEC pursuant to Labor
Code §404.155(b) and (c) and DWC Rule 134.120. Further,
DWC Rule 134.120(f) provides for reimbursements for medical
documentation as follows:
(1) Copies of medical documentation: $.50 per page;
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(2) Copies of hospital records: an initial fee of $5.00 plus $.50
per page for the first 20 pages, then $.30 per page for the records
over 20 pages;
(3) Microfilm: $.50 per page;
(4) Copies of X-ray films: $8.00 per film;
(5) Narrative reports:
(A) one to two pages: $100
(B) each page after two pages: $40 per page.
Other than costs previously identified, any additional economic
costs for system participants exist under current rules or result
from the enactment of HB 888 and are not a result of the adop-
tion or administration of the proposed §276.11. There will be no
difference in the cost of compliance between large, small, or mi-
cro businesses as a result of the proposed section. However,
it has been determined that approximately 163 small business
carriers may have an adverse economic impact by reimbursing
health care providers for expenses incurred for providing OIEC
an injured employee’s medical documentation in accordance to
Texas Labor Code §404.155 as passed by HB 888. The num-
ber of small business carriers comes from the Texas Workforce
Commission data for the second quarter 2007.
OIEC has determined that no private real property interests are
affected by this proposal and that this proposal does not restrict
or limit an owner’s right to property that would otherwise exist
in the absence of government action. Therefore, this proposal
does not constitute a taking or require a takings impact assess-
ment under the Texas Government Code §2007.043.
To be considered, written comments on the proposal must be
submitted no later than 5:00 p.m. on April 25, 2008 to Brian
White, Deputy Public Counsel, Office of Injured Employee
Counsel, Mail Code 50, 7551 Metro Center Drive, Austin, Texas
78744. A request for a public hearing should be submitted
separately to the Deputy Public Counsel.
The new section is proposed pursuant to Texas Labor Code
§§404.155, 404.101, 404.151, and 404.106. Section 404.155
provides for the Public Counsel to adopt rules regarding a time
frame for the provision of copies of an injured employee’s med-
ical documentation and any other matter relating to provision of
those copies. Section 404.101 requires OIEC to assist injured
employees, through the ombudsman program, in the DWC’s ad-
ministrative dispute resolution system. Section 404.151 requires
an OIEC Ombudsman to assist unrepresented claimants to en-
able those persons to protect their rights in the workers’ com-
pensation system. Section 404.106 provides the Public Counsel
rulemaking authority to adopt rules to implement Chapter 404 of
the Texas Labor Code.
The following sections are affected by this proposal:
Section 276.11 and Texas Labor Code §§404.155, 404.101,
404.151, 404.106.
§276.11. Access to Injured Employee Medical Documentation.
Upon written request, a health care provider shall provide the Office of
Injured Employee Counsel (OIEC) medical documentation regarding
an injured employee within five business days from the date posted on
the request at no cost to OIEC. A health care provider’s reimbursement
from an insurance carrier for costs of documentation provided to OIEC
are governed by the provisions of §134.120 of this title. A health care
provider or insurance carrier that fails to comply with the requirements
of this section commits an administrative violation. The Commissioner
shall enforce a violation under this section in accordance with Chapter
415 of the Texas Labor Code.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.




Office of Injured Employee Counsel
Earliest possible date of adoption: April 20, 2008
For further information, please call: (512) 804-4186
♦ ♦ ♦
TITLE 34. PUBLIC FINANCE
PART 1. COMPTROLLER OF PUBLIC
ACCOUNTS
CHAPTER 1. CENTRAL ADMINISTRATION
SUBCHAPTER B. PUBLIC INFORMATION
34 TAC §1.200
(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of the
Comptroller of Public Accounts or in the Texas Register office, Room
245, James Earl Rudder Building, 1019 Brazos Street, Austin.)
The Comptroller of Public Accounts proposes the repeal of
§1.200 concerning charges for public information. The existing
§1.200 is being repealed because it was superseded and made
obsolete by Acts 2005, Chapter 716, §6, 79th Legislature, 2005,
effective September 1, 2005. The Texas Public Information Act
currently provides, in Government Code, §552.262, that the
Attorney General sets out the cost rules that state agencies
must use for public information costs.
Government Code, §552.262 does allow agencies to seek a vari-
ance from the cost rules, if sought in writing and if formally ap-
proved by the Attorney General, with publication of that vari-
ance in the Texas Register. This agency has not sought a vari-
ance from the Attorney General’s cost rules; thus, as required by
statute, we abide by the Attorney General’s cost rules. There-
fore, since the authority that state agencies had to promulgate
cost rules has been abolished, and since we do follow the Attor-
ney General’s cost rules, §1.200 is no longer needed.
John Heleman, Chief Revenue Estimator, has determined that
repeal of the rule will not result in any fiscal implications to the
state or to units of local government.
Mr. Heleman also has determined the repeal would benefit the
public by assuring uniformity with the Attorney General’s rules
concerning charges for providing public information. There
would be no anticipated cost to the public. The proposed repeal
would have no significant fiscal impact on small businesses.
There are no additional costs to persons who are required to
comply with the repeal.
Comments on the proposal may be submitted to Ruth Soucy,
Comptroller’s Open Records Section, P.O. Box 13528, Austin,
Texas 78711.
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The repeal is proposed under Government Code, §2001.039(e).
The repeal implements Government Code, §552.262.
§1.200. Charges for Public Information.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.




Comptroller of Public Accounts
Earliest possible date of adoption: April 20, 2008
For further information, please call: (512) 475-0387
♦ ♦ ♦
TITLE 40. SOCIAL SERVICES AND ASSIS-
TANCE
PART 2. DEPARTMENT OF ASSISTIVE
AND REHABILITATIVE SERVICES
CHAPTER 104. PURCHASE OF GOODS
AND SERVICES BY THE DEPARTMENT OF
ASSISTIVE AND REHABILITATIVE SERVICES
The Texas Health and Human Services Commission ("HHSC")
proposes amendments to Title 40, Part 2, Chapter 104, of the
rules of the Department of Assistive and Rehabilitative Services
("DARS"). This proposal amends Subchapter C, Purchase of
Goods and Services, §104.255, Definitions, and Subchapter
J, Protest Procedures, §104.301, Availability of Protest Proce-
dures.
DARS’ current §104.301 contains requirements for potential
contractors to protest nonselection for a purchase award, in
accordance with requirements of Title 1, Texas Administrative
Code (TAC), Part 15, Chapter 391. As allowed by Title 1, TAC,
Part 15, Chapter 391, DARS is proposing to amend §104.255
and §104.301 to establish streamlined procedures for potential
contractors to protest nonselection for informal competitive
procurements, which are competitive procurements with a dollar
value of $25,000 or less.
In accordance with the requirements of Texas Government
Code §2001.039, DARS has conducted a four-year rule review
of Chapter 104 of Title 40, Part 2, of DARS rules. Chapter 104
consists of Subchapter C, Purchase of Goods and Services,
§§104.251, 104.253, 104.255, 104.257, 104.259, 104.261, and
104.263, and Subchapter J, Protest Procedures, §104.301.
DARS has determined that the reasons for initially adopting
these rules continue to exist for the reasons detailed above.
However, the rules review identified areas where amendments
were needed to further define and streamline the protest proce-
dures in accordance with state law. The proposed rule review
of Chapter 104 was published in the November 30, 2007, issue
of the Texas Register (32 TexReg 8863).
Bill Wheeler, Chief Financial Officer, Texas Department of Assis-
tive and Rehabilitative Services, estimates that for each year of
the first five years that the proposed rules will be in effect, there
will be no foreseeable fiscal implications for state or local govern-
ment as a result of enforcing or administering the rules thereto.
Mr. Wheeler has determined that for each year of the first five
years the proposed rules and will be in effect, the public benefit
anticipated as a result of enforcing the rules will be a more effec-
tive and streamlined process for potential contractors to protest
nonselection for informal competitive procurements.
Mr. Wheeler has also determined that there will be no probable
economic cost to persons who are required to comply with the
proposed rules. Further, in accordance with Texas Government
Code §2001.022, he has determined that the proposed rules will
not affect a local economy, and, therefore, no local employment
impact statement is required. Finally, Mr. Wheeler has deter-
mined that the proposed rules will have no adverse economic
effect on small businesses or micro-businesses.
Written comments on the proposed rules and the four-year rule
review which proposes readoption of the rules and readoption
of §104.255 and §104.301 with amendments may be submit-
ted within 30 days of publication of this proposal in the Texas
Register to Nancy Mikulencak, Rules Coordinator, Texas Depart-
ment of Assistive and Rehabilitative Services, 4800 North Lamar
Boulevard, Suite 200, Austin, Texas 78756.
SUBCHAPTER C. PURCHASE OF GOODS
AND SERVICES
40 TAC §104.255
The amendments are proposed pursuant to HHSC’s statutory
rulemaking authority under Texas Government Code §531.033
and §2155.144, which grant HHSC the authority to promulgate
rules for the acquisition of goods and services, and Texas Gov-
ernment Code §531.0055(e), which provide the Executive Com-
missioner of the Texas Health and Human Services Commission
with the authority to promulgate rules for the operation and provi-
sion of health and human services by health and human services
agencies.
No other statute, article, or code is affected by this proposal.
§104.255. Definitions.
The following words and terms, when used in this chapter and Chapter
101 of this title (relating to Administrative Rules and Procedures), have
the following meanings, unless the context clearly indicates otherwise:
(1) Award--The act of communicating acceptance of a bid
or offer to the bidder or offeror, thereby forming a contract. The term
also applies to the act of communicating acceptance of a grant proposal.
(2) Bid--An offer to contract with the state submitted in
response to a bid invitation.
(3) Bona fide Emergency--A purchase of goods or services
required as a direct result of an emergency that constitutes an immedi-
ate threat to public health or safety or which creates an imminent risk
of loss to the purchasing entity that the entity documents and justifies
in the procurement record.
(4) [(3)] Competition--The effort or action of two or more
entities to gain commercial advantage and thereby obtain the same
business from the state. For purposes of state contracts, competition
must be open, equitable and just as between competitors. Competition
also refers to a contract or purchasing action in which two or more qual-
ified or responsible vendors, acting independently, may be solicited to
supply goods or services on acceptable terms and under a procedure
that allows the simultaneous, comparative evaluation of bids, propos-
als, offers, quotes, or other suitable expressions of interest by a vendor.
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(5) [(4)] Contract--A promise, or a set of promises, for
breach of which the law gives a remedy, or the performance of
which the law in some way recognizes as a duty. It is an agreement
between two or more parties creating obligations that are enforceable
or otherwise recognizable at law. The term also encompasses the
written document that describes the terms of the agreement. For state
contracting purposes, it generally describes the terms of a purchase of
goods and/or services from a vendor or service provider; however, the
term also encompasses grant arrangements.
(6) [(5)] Contractor--An entity or person holding a written
agreement with a purchasing entity to provide goods and services; or
a recipient or sub-recipient holding a written agreement with a grantor
or sub-recipient to carry out all or part of a program.
(7) [(6)] DARS--The Department of Assistive and Reha-
bilitative Services.
(8) Formal Competitive Procurement--A competitive pro-
curement with an estimated value that equals or exceeds the value
required for posting the solicitation on the Electronic State Business
Daily.
(9) [(7)] Goods--A transportable article of trade or com-
merce that can be bartered or sold. Goods do not include services or
real property. For health and human services agencies, goods does not
include:
(A) goods within the definition of "automated informa-
tion system" under Chapter 2157, Government Code;
(B) goods obtained under an Interagency Contract or an
Interlocal Contract; or
(C) goods used in support of a health and human ser-
vices agency’s health care programs and acquired under §2155.144,
Government Code.
(10) [(8)] HHSC--Health and Human Services Commis-
sion.
(11) Informal Competitive Procurement--A competitive
procurement with a value that is less than the value required for
posting the solicitation on the Electronic State Business Daily.
(12) Notice of Award--For a formal competitive procure-
ment, a written notice that is sent to a bidder or offeror notifying the
bidder or offeror that they have been awarded a purchase. For an in-
formal competitive procurement, a verbal or written notification that is
provided to a bidder or offeror notifying the bidder or offeror that they
have been awarded a purchase.
(13) [(9)] Notice of Provider Enrollment (NPE)--Notice
announcing the availability of a provider enrollment opportunity.
(14) [(10)] Offer--A proposal by one party to another that
invites the other party to accept. An offer may consist of a proposal
to sell something, buy something, take some action, or refrain from
doing something. If the offer is accepted and there is an exchange of
consideration, a contract is created.
(15) [(11)] Procurement--The acquisition of goods or ser-
vices. Procurement can refer to the act of obtaining something through
effort, and therefore does not necessarily involve the exchange of con-
sideration or create a contract. The term is broader than purchasing,
which has the connotation of an exchange of consideration (i.e., buy-
ing), but the terms are generally used interchangeably.
(16) [(12)] Provider--An individual or business entity that
supplies goods or services to a purchasing entity under an agreement
or contract to provide such goods or services.
(17) [(13)] Proposal--Binding offer submitted by a respon-
dent in response to a Request for Proposals (RFP).
(18) [(14)] Purchase Order--A written document issued by
DARS to accept a bid or an offer, thereby creating an agreement be-
tween the bidder or offeror and DARS.
(19) [(15)] Solicitation--A document requesting submittal
of bids or proposals for goods or services in accordance with the ad-
vertised specifications. May also apply to grant arrangements.
(20) [(16)] Subcontract--A written agreement between the
original contractor and a third party to provide all or a specified part of
the goods, services, work, and materials required in the original con-
tract.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.




Department of Assistive and Rehabilitative Services
Earliest possible date of adoption: April 20, 2008
For further information, please call: (512) 424-4050
♦ ♦ ♦
SUBCHAPTER J. PROTEST PROCEDURES
40 TAC §104.301
The amendments are proposed pursuant to HHSC’s statutory
rulemaking authority under Texas Government Code §531.033
and §2155.144, which grant HHSC the authority to promulgate
rules for the acquisition of goods and services, and Texas Gov-
ernment Code §531.0055(e), which provide the Executive Com-
missioner of the Texas Health and Human Services Commission
with the authority to promulgate rules for the operation and provi-
sion of health and human services by health and human services
agencies.
No other statute, article, or code is affected by this proposal.
§104.301. Availability of Protest Procedures.
(a) A potential recipient of a purchase award may protest a
purchase award under the following circumstances:
(1) the purchase award was made under a formal or infor-
mal competitive procurement method in accordance with 1 TAC Chap-
ter 391 (relating to Purchase of Goods and Services by Health and Hu-
man Services Agencies), and the potential recipient submitted a bid or
proposal that was not selected for the award; or
(2) the purchase award was a sole source or emergency pro-
curement.
(b) The protest must be limited to matters relating to the
protester’s qualifications, the suitability of the goods or services
offered by the protester or alleged irregularities in the procurement
process.
(c) Protesters must submit written protests to the Department
of Assistive and Rehabilitative Services (DARS) designated purchaser.
(d) In order for the protest to be evaluated on its merits, it must
state:
(1) the protester’s company name; [:]
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(2) specific action the protester is requesting be reconsid-
ered;
(3) how the decision, action, or inaction by DARS violated
published DARS policy, or state or federal laws and regulations regard-
ing procurement;
(4) the protester’s claim with specific supporting informa-
tion such as references to pertinent parts of the original request for pro-
posal, offer, bid, or the award documents;
(5) an explanation of the facts under disagreement; and
(6) the subsequent action the protester is requesting.
(e) The written protest must be signed by the protester or the
protester’s authorized representative.
[(1) signed by the protester or the protester’s authorized
representative and]
[(2) delivered by hand, certified mail return receipt re-
quested, facsimile or other verifiable delivery service.]
[(f) DARS must receive the protest no later than seven calen-
dar days after DARS’ notice of decision to execute a purchase award.]
(f) [(g)] Failure to comply with any of the requirements in
[subsections (a) - (f) of] this section will result in dismissal of the
protest.
(g) The DARS staff member who is making the decision re-
garding the protest may, at his or her sole discretion, request supple-
mental oral or written information from the protester or DARS staff if
needed, to evaluate the protest.
[(h) The DARS Commissioner or designee will review the
protest and issue a final determination regarding the protest. The
Commissioner or designee may, at his or her sole discretion, request
supplemental oral or written information from the protester or DARS
staff if the information is necessary to evaluate the protest. ]
(h) [(i)] DARS limits the review of the protest to a desk review
of: [the materials supplied by the protester and the DARS staff that
made the award decision.]
(1) the materials supplied by the protester and the DARS
staff member who made the award decision; and
(2) any supplemental oral or written information requested
by DARS and provided by the protester or DARS staff member.
[(j) DARS sends the protester a written notice of the final de-
termination within 30 days of receiving the written protest.]
(i) [(k)] DARS will not execute a purchase award for a pur-
chase that is the subject of a protest filed in accordance with this sec-
tion until DARS provides the protester with a written disposition of the
protest. DARS may execute a purchase award when there is a pending
protest if there is a bona fide emergency or when state or federal laws
require a purchase to be awarded by a particular date.
(j) [(l)] DARS’s decision on the protest is the final administra-
tive action taken by DARS.
(k) [(m)] This section does not grant any additional standing
or right for an unsuccessful or prospective bidder to protest the award
of a contract than otherwise exists in law.
(l) [(n)] The right to protest non-selection for a purchase award
does not apply to:
(1) the award of grants or subcontracts;
(2) goods or services purchased pursuant to the Interagency
Cooperation Act, Chapter 771, Government Code, or Interlocal Coop-
eration Act, Chapter 791, Government Code;
(3) the lease, purchase, or lease-purchase of real property;
(4) interstate or international agreements executed in ac-
cordance with applicable law; or
(5) goods or services purchased under contracts or pro-
cesses administered by any other state agency.
(m) The following protest procedures are for purchase awards
made under a formal competitive procurement.
(1) The protester must deliver the written protest to DARS
by hand, certified mail return receipt requested, facsimile, or other ver-
ifiable delivery service.
(2) DARS must receive the protest no later than seven
calendar days after DARS’s notice of decision to execute a purchase
award.
(3) The DARS commissioner or designee reviews the
protest and issues a final determination regarding the protest.
(4) DARS sends the protester a written notice of the final
determination within 30 days after receiving the written protest.
(n) The following protest procedures are for purchase awards
made under an informal competitive procurement.
(1) The protester must deliver the written protest to DARS
by email, hand, facsimile, or other verifiable delivery service.
(2) DARS must receive the protest no later than 24 hours,
excluding weekends and state and federal holidays, after the time and
date by which DARS told potential recipients that a decision would be
made regarding the purchase award.
(3) The DARS purchasing manager reviews the protest and
issues a final determination regarding the protest.
(4) The purchasing manager sends the protester a written
notice of the final determination within 1 workday after the purchasing
manager receives the written protest.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.




Department of Assistive and Rehabilitative Services
Earliest possible date of adoption: April 20, 2008
For further information, please call: (512) 424-4050
♦ ♦ ♦
33 TexReg 2532 March 21, 2008 Texas Register
TITLE 19. EDUCATION
PART 2. TEXAS EDUCATION AGENCY
CHAPTER 102. EDUCATIONAL PROGRAMS
SUBCHAPTER EE. COMMISSIONER’S
RULES CONCERNING PILOT PROGRAMS
19 TAC §102.1053
The Texas Education Agency withdraws the proposed new
§102.1053 which appeared in the January 4, 2008, issue of the
Texas Register (33 TexReg 49).
Filed with the Office of the Secretary of State on March 10, 2008.
TRD-200801373
Cristina De La Fuente-Valadez
Director, Policy Coordination
Texas Education Agency
Effective date: March 10, 2008
For further information, please call: (512) 475-1497
♦ ♦ ♦
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TITLE 1. ADMINISTRATION
PART 3. OFFICE OF THE ATTORNEY
GENERAL
CHAPTER 55. CHILD SUPPORT
ENFORCEMENT
SUBCHAPTER P. REVIEW AND
ADJUSTMENT OF A SUPPORT ORDER
1 TAC §55.851
The Office of the Attorney General, Child Support Division
adopts new Subchapter P, §55.851, concerning the review and
adjustment of a child support order for persons receiving Title
IV-D services. The new section is adopted without changes
to the proposed text as published in the February 8, 2008
issue of the Texas Register (33 TexReg 1027) and will not be
republished.
The purpose of the new section is to describe the procedures of
the Title IV-D agency for review and adjustment of a child support
order in compliance with federal and state law.
No comments were received regarding adoption of the new sec-
tion.
The new section is adopted under Texas Family Code §231.002,
which authorizes the Office of the Attorney General to adopt rules
for the provision of child support services.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Office of the Attorney General
Effective date: March 30, 2008
Proposal publication date: February 8, 2008
For further information, please call: (512) 936-1841
♦ ♦ ♦
TITLE 16. ECONOMIC REGULATION
PART 3. TEXAS ALCOHOLIC
BEVERAGE COMMISSION
CHAPTER 37. LEGAL
SUBCHAPTER A. RULES OF PRACTICE
The Texas Alcoholic Beverage Commission adopts the repeal
of §37.2, relating to the rules governing contested cases before
county courts; §37.3, relating to the service of pleadings and no-
tice of hearing; §37.4, relating to notice of hearing; and adopts
new §37.2, relating to procedure in contested cases, without
changes to the proposal as published in the November 16, 2007,
issue of the Texas Register (32 TexReg 8245). The rules will not
be republished.
Texas Government Code, §2001.039, requires that each state
agency review and consider for readoption every four years
each rule adopted by the agency under Texas Government
Code, Chapter 2001. Sections 37.2 - 37.4 have been reviewed,
and the commission has determined that they can be simplified
because the same rules and procedures apply to contested
cases before county courts and the State Office of Adminis-
trative Hearings. New §37.2 replaces the repealed sections
and adopts the provisions of Texas Government Code, Chapter
2001, and the rules adopted by the State Office of Administrative
Hearings for all contested cases for which notice and hearing
are required.
The commission received no comments regarding the proposal
during the comment period.
16 TAC §37.2
The repeal of the existing rule is authorized by §§5.31, 5.43,
and 11.65 of the Alcoholic Beverage Code (Code). Section 5.31
gives the commission authority to prescribe and publish rules
necessary to carry out the provisions of Code. Section 5.43 pro-
vides the commission with authority to prescribe rules of proce-
dure for cases not heard by the State Office of Administrative
Hearings. Section 11.65 adopts the provisions of Texas Govern-
ment Code, Chapter 2001, and the rules of procedure adopted
by the State Office of Administrative Hearings.
Cross Reference: Sections 5.31, 5.43, and 11.65 of the Alcoholic
Beverage Code are affected by the repeal.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Texas Alcoholic Beverage Commission
Effective date: March 26, 2008
Proposal publication date: November 16, 2007
For further information, please call: (512) 206-3204
ADOPTED RULES March 21, 2008 33 TexReg 2535
♦ ♦ ♦
16 TAC §37.2
The adoption of the new rule is authorized by §§5.31, 5.43, and
11.65 of the Alcoholic Beverage Code (Code). Section 5.31
gives the commission authority to prescribe and publish rules
necessary to carry out the provisions of Code. Section 5.43 pro-
vides the commission with authority to prescribe rules of proce-
dure for cases not heard by the State Office of Administrative
Hearings. Section 11.65 adopts the provisions of Texas Govern-
ment Code, Chapter 2001, and the rules of procedure adopted
by the State Office of Administrative Hearings.
Cross Reference: Sections 5.31, 5.43, and 11.65 of the Alcoholic
Beverage Code are affected by the new rule.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Texas Alcoholic Beverage Commission
Effective date: March 26, 2008
Proposal publication date: November 16, 2007
For further information, please call: (512) 206-3204
♦ ♦ ♦
16 TAC §37.3
The repeal of the existing rule is authorized by §§5.31, 5.43,
and 11.65 of the Alcoholic Beverage Code (Code). Section 5.31
gives the commission authority to prescribe and publish rules
necessary to carry out the provisions of Code. Section 5.43 pro-
vides the commission with authority to prescribe rules of proce-
dure for cases not heard by the State Office of Administrative
Hearings. Section 11.65 adopts the provisions of Texas Govern-
ment Code, Chapter 2001, and the rules of procedure adopted
by the State Office of Administrative Hearings.
Cross Reference: Sections 5.31, 5.43, and 11.65 of the Alcoholic
Beverage Code are affected by the repeal.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Texas Alcoholic Beverage Commission
Effective date: March 26, 2008
Proposal publication date: November 16, 2007
For further information, please call: (512) 206-3204
♦ ♦ ♦
16 TAC §37.4
The repeal of the existing rule is authorized by §§5.31, 5.43,
and 11.65 of the Alcoholic Beverage Code (Code). Section 5.31
gives the commission authority to prescribe and publish rules
necessary to carry out the provisions of Code. Section 5.43 pro-
vides the commission with authority to prescribe rules of proce-
dure for cases not heard by the State Office of Administrative
Hearings. Section 11.65 adopts the provisions of Texas Govern-
ment Code, Chapter 2001, and the rules of procedure adopted
by the State Office of Administrative Hearings.
Cross Reference: Sections 5.31, 5.43, and 11.65 of the Alcoholic
Beverage Code are affected by the repeal.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Texas Alcoholic Beverage Commission
Effective date: March 26, 2008
Proposal publication date: November 16, 2007
For further information, please call: (512) 206-3204
♦ ♦ ♦
TITLE 22. EXAMINING BOARDS
PART 23. TEXAS REAL ESTATE
COMMISSION
CHAPTER 535. GENERAL PROVISIONS
SUBCHAPTER N. SUSPENSION AND
REVOCATION OF LICENSURE
22 TAC §535.141
The Texas Real Estate Commission (TREC) adopts amend-
ments to §535.141, concerning Initiation of Investigation without
changes to the proposed text as published in the December 28,
2007, issue of the Texas Register (32 TexReg 9906) and will
not be republished.
The amendments to §535.141(a) and (b) are adopted to com-
ply with new legislation that amended Texas Occupations Code
Chapters 1101 and 1102 enacted during the 80th Legislative
Session, Regular Session, by Senate Bill 914. Senate Bill 914
in part amends Texas Occupations Code §1101.204 to authorize
commission staff to file complaints and conduct investigations
as necessary to enforce Chapter 1101 and Chapter 1102. The
amendment to §535.141(a) clarifies that the section applies to all
persons licensed or registered by the Texas Real Estate Com-
mission, including persons licensed under Chapter 1102. The
amendment to §535.141(b) deletes references that are redun-
dant or conflict with the recent amendments to §1101.204.
The new text in §535.141(b) is adopted to comply with new leg-
islation that included amendments to Texas Government Code
§402.031 enacted during the 80th Legislative Session, Regu-
lar Session, by House Bill 716 relating to mortgage fraud. The
amendments to §535.141(b) recognize that while Texas Occupa-
tions Code §1101.204(e) does not permit staff to conduct convert
investigations except as authorized by the commission, such in-
vestigations may be conducted if they relate to a report of fraud-
ulent activity as defined in §402.031. Similarly, the amendments
reflect that while Texas Occupations Code §1101.204(d) requires
TREC to provide notice to a licensee who is the subject of an
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investigation, new Texas Government Code §402.031 requires
TREC to withhold such information from the subject of the report
if it is a report of fraudulent activity as defined in §402.031.
The reasoned justification for the rule as adopted is compliance
with recent statutory revisions as described above.
No comments were received regarding the amendments as pro-
posed.
The amendments to the rule are adopted under Texas Occupa-
tions Code, §1101.151, which authorizes the Texas Real Estate
Commission to make and enforce all rules and regulations nec-
essary for the performance of its duties and to establish stan-
dards of conduct and ethics for its licensees in keeping with the
purpose and intent of the Act to insure compliance with the pro-
visions of the Act.
The statutes affected by the amendments are Texas Occupa-
tions Code, Chapters 1101 and 1102, and Texas Government
Code, Chapter 402. No other statute, code or article is affected
by the amendments.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Office of the Secretary of State on March 3, 2008.
TRD-200801272
Loretta R. DeHay
Assistant Administrator and General Counsel
Texas Real Estate Commission
Effective date: March 23, 2008
Proposal publication date: December 28, 2007
For further information, please call: (512) 465-3900
♦ ♦ ♦
TITLE 28. INSURANCE
PART 1. TEXAS DEPARTMENT OF
INSURANCE
CHAPTER 5. PROPERTY AND CASUALTY
INSURANCE
SUBCHAPTER E. TEXAS WINDSTORM
INSURANCE ASSOCIATION
The Commissioner of Insurance adopts amendments to
§§5.4101, 5.4201, 5.4401, and 5.4501, concerning Texas
Windstorm Insurance Association (TWIA) policy forms, en-
dorsements, and manual rules. The sections are adopted with
changes to the proposed text published in the January 4, 2008,
issue of the Texas Register (33 TexReg 52).
REASONED JUSTIFICATION. The purpose of TWIA, as stated
in the Insurance Code §2210.001, is to provide windstorm and
hail coverage to residents and businesses in the designated
catastrophe areas that are unable to obtain such coverage in
the voluntary market. The Insurance Code §2210.351 requires
that TWIA must file with the Department modifications of policy
and endorsement forms that TWIA proposes to use, and au-
thorizes the Commissioner to approve, disapprove, or modify
the modifications of policy forms and endorsements in writing.
The Insurance Code §2210.008 requires that the Commissioner
approve TWIA policy forms by order after notice and a hearing.
The Insurance Code §2210.351 also requires that TWIA must
file with the Department each modification of the rules manual it
proposes to use, and authorizes the Commissioner to approve,
modify, or disapprove in writing each modification of the rules
manual submitted.
Section 5.4101 adopts by reference the TWIA Dwelling and
Commercial Policies; §5.4201 identifies endorsements avail-
able for the TWIA Dwelling, Commercial, and Texas Special
Mobile Home Windstorm and Hail Insurance Policies, and
adopts such endorsements by reference; §5.4401 adopts by
reference the Texas Special Mobile Home Windstorm and Hail
Insurance Policy; and §5.4501 adopts by reference a rules
manual for TWIA. Adopted §5.4101 is necessary to approve
TWIA Commercial and Dwelling Policies that contain a clarified
flood exclusion clause (specifically excluding losses or damages
caused by floods, surface water, waves, storm surge, tides,
tidal water, tidal waves, tsunami, seiche, overflow of streams or
other bodies of water, or spray from any of these, all whether
driven by wind or not) and a clarified deductible clause that
specifies that deductibles apply on a per item per occurrence
basis. References to the Insurance Code in existing TWIA
Commercial and Dwelling Policies are updated to conform to the
non-substantive Code revision enacted by the 79th Legislature
in HB 2017, effective April 1, 2007.
Adopted §5.4201 is necessary to approve an optional new en-
dorsement for the TWIA Dwelling Policy that provides for an an-
nual increase in the dwelling limit of liability by a percentage de-
termined from a building cost index to be designated by TWIA.
Adopted §5.4201 is also necessary to conform references to
the Insurance Code in existing endorsements for TWIA Com-
mercial and Dwelling Policies to the non-substantive Code revi-
sion enacted by the 79th Legislature in HB 2017, and to delete
from §5.4201 an endorsement for the TWIA Commercial Policy
(Form No. TWIA-65, Large Deductible Endorsement). Form No.
TWIA-65 is obsolete following the approval of new commercial
deductible options in Commissioner’s Order No. 06-1110, issued
October 16, 2006.
Adopted §5.4401 is necessary to approve a Texas Special Mo-
bile Home Windstorm and Hail Insurance Policy containing a
clarified flood exclusion clause (specifically excluding the same
losses or damages as the modified TWIA Dwelling and Commer-
cial Policies) and to conform references to the Insurance Code
to the non-substantive Code revision enacted by the 79th Legis-
lature in HB 2017.
Adopted §5.4501 is necessary to implement updates to the ex-
isting TWIA rules manual that reflect commercial deductible op-
tions and associated credits established by Commissioner’s Or-
der No. 06-1110 and delete obsolete options and associated
credits; clarify that commercial and dwelling deductibles apply
on a per item per occurrence basis; make known the availability
of an optional new Dwelling Policy endorsement that annually
adjusts the limit of liability by a percentage determined from a
building cost index to be designated by TWIA; and designate
Form No. TWIA-65 as unavailable.
The modifications of the flood exclusion clause clarify existing
language in the TWIA Dwelling Policy, the TWIA Commercial
Policy, and the Texas Special Mobile Home Windstorm and Hail
Insurance Policy. The adopted modified flood exclusion clause
specifically excludes any and all losses or damages caused by
floods, surface water, waves, storm surge, tides, tidal water, tidal
waves, tsunami, seiche, overflow of streams or other bodies of
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water, or spray from any of these, all whether driven by wind
or not. The existing flood exclusion clauses in all three policies
currently exclude flood losses, but do not contain as detailed a
list of exclusions as the adopted modified clauses. It is partic-
ularly important that TWIA policy forms incorporate a clarified
flood damage clause, so that policyholders fully understand that
the risk of flood damage is not covered under the TWIA policies,
and may consider the separate purchase of federal flood insur-
ance if available.
The modification of the deductible clause in both the Commer-
cial and Dwelling Policies clarifies that deductibles apply on a per
item per occurrence basis. This modification reflects the current
practice and is not a substantive change in the TWIA applica-
tion of deductibles following a loss. In addition, Commissioner’s
Order No. 06-1110, dated October 16, 2006, established three
commercial deductible options of one percent, two percent, and
five percent, based on the limit of insurance for the covered item
and associated credits for each option. Two examples in the
TWIA Commercial Policy illustrating the effect of coinsurance
on coverage are updated by using a new value for a hypothet-
ical deductible from the options established in Commissioner’s
Order No. 06-1110. A Commercial Policy endorsement (Form
No. TWIA-65, Large Deductible Endorsement), is repealed be-
cause it is obsolete following the revision in TWIA commercial
deductible options. Updates to the existing TWIA rules man-
ual include new commercial deductible options and a schedule
of credits for the new options (and delete obsolete commercial
deductible options and schedules of credits for the obsolete op-
tions) (Rules Manual Section I, General Rules, subsection J.2).
These updates will assist agents by providing a correct schedule
of credits for current commercial policy deductible options. Other
updates clarify that commercial deductibles apply per item per
occurrence (Rules Manual Section I, General Rules, subsection
J.2), and advise that Commercial Policy endorsement Form No.
TWIA-65 is no longer available (Rules Manual Section II, Policy
Forms and Endorsements, subparagraph A.2.b.(7)).
Additional modifications to the existing TWIA Dwelling Policy, the
existing TWIA Commercial Policy, and the existing Texas Spe-
cial Mobile Home Windstorm and Hail Insurance Policy update
references to the Government Code Chapter 418 concerning the
declaration of a disaster and provide in each existing policy form
a lengthier disclosure of Insurance Code appeal procedures.
The lengthier disclosure of Insurance Code appeal procedures
does not substantively change the legal procedures available to
policyholders through the existing policies, but does update the
Insurance Code references to conform to the non-substantive
Code revision enacted by the 79th Legislature in HB 2017. An
adopted modification of the existing Texas Special Mobile Home
Windstorm and Hail Insurance Policy deletes an obsolete refer-
ence to the Board of Insurance and replaces it with the Texas
Department of Insurance. The adopted modifications of two ex-
isting endorsements (Form No. TWIA-432, Extension of Cov-
erage--Increased Cost of Construction (Commercial) and Form
No. TWIA-431, Extension of Coverage--Increased Cost of Con-
struction (Dwelling)), do not change the substantive terms of the
endorsements, but provide updated references to the Insurance
Code Chapter 2210 to conform to the non-substantive Code re-
vision enacted by the 79th Legislature in HB 2017. The updating
of legal references in the policy forms and endorsements will as-
sist policyholders and agents locate and review applicable law.
A new optional dwelling endorsement (Form No. TWIA-200,
Adjusted Building Cost Endorsement), adopted by reference in
amended §5.4201(4)(Q), provides for an annual increase in the
dwelling limit of liability by a percentage determined from a build-
ing cost index to be designated by TWIA. This endorsement
will be provided, at the insured’s option, at no additional pre-
mium. The resulting increases in limits are not mandatory and
may be subsequently modified or rejected by the insured. An
update to the existing TWIA rules manual reflects the availabil-
ity of the new dwelling endorsement (Rules Manual Section II,
Policy Forms and Endorsements, subparagraphs A.2.a.(11) and
A.2.c.(11)). Non-substantive changes in Rules Manual Section II
are also made to the lettered and numbered designations of en-
dorsements listed after amended Rules Manual Section II, sub-
paragraphs A.2.a.(11) and A.2.a.c.(13). The adoption of the new
dwelling endorsement (Form No. TWIA-200, Adjusted Building
Cost Endorsement) and the amendment of the rules manual to
reflect the availability of the new endorsement will assist policy-
holders and agents maintain adequate windstorm and hail insur-
ance coverage.
Clarifying through modified policy forms, endorsements, and the
rules manual what is covered and what is excluded under TWIA
policies benefits TWIA policyholders by enabling TWIA to pay
only for losses that were intended to be covered by its policies
and eliminating unnecessary disputes that could lead to higher
rates. TWIA members also benefit by avoiding assessments for
losses not intended to be covered by TWIA policies, and the gen-
eral revenue of the state avoids the loss of premium taxes. The
adopted modifications will assist TWIA to continue to achieve
its statutory purpose of providing a method by which adequate
windstorm and hail insurance may be made available in certain
designated portions of this state.
The only change to the proposed amendments as published
is the change of the proposed effective date for the amended
dwelling, commercial, and mobile home policies; the two
amended endorsements (Form No. TWIA-431 and Form No.
TWIA-432); the new endorsement (Form No. TWIA-200); and
the updates to the rules manual from March 1, 2008 to April 1,
2008. This change does not materially alter issues raised in the
proposal, introduce new subject matter, or affect persons other
than those previously on notice.
HOW THE SECTIONS WILL FUNCTION. Amended §5.4101
adopts by reference, effective April 1, 2008, modifications to
existing TWIA Dwelling and Commercial Policies to incorporate
in each existing policy a clarified flood exclusion clause, a clari-
fied deductible clause, and a lengthier disclosure of Insurance
Code appeal procedures; to update in each existing policy a
reference to the Government Code Chapter 418; and to provide
Insurance Code references in each existing policy conforming
to the non-substantive Code revision enacted by the 79th Leg-
islature in HB 2017. An additional modification to the existing
TWIA Commercial Policy is also adopted to use a new value for
a hypothetical commercial deductible, taken from the range of
commercial deductibles adopted in Commissioner’s Order No.
06-1110, in two examples in the policy form illustrating the effect
of coinsurance on coverage.
Amended §5.4201(3) deletes existing subparagraph (D) be-
cause subparagraph (D) adopts by reference commercial
endorsement Form No. TWIA-65, Large Deductible Endorse-
ment. This endorsement is deleted because it was made
obsolete by Commissioner’s Order No. 06-1110 adopting new
commercial deductible options. Amended §5.4201(3) redes-
ignates existing subparagraphs (E) - (K) as subparagraphs
(D) - (J) because of the deletion of existing subparagraph (D).
Amended §5.4201(3)(J) and amended §5.4201(4)(H) adopt
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by reference, effective April 1, 2008, modifications to two
existing endorsements, Form No. TWIA-432, Extension of
Coverage--Increased Cost of Construction (Commercial) and
Form No. TWIA-431, Extension of Coverage--Increased Cost of
Construction (Dwelling), respectively, to conform the Insurance
Code references in the endorsements to the non-substantive
Code revision enacted by the 79th Legislature in HB 2017.
Amended §5.4201 combines two separate redundant para-
graphs (existing §5.4201(4) and (5)) into a single paragraph,
§5.4201(4). Subparagraphs (A) - (H) of amended §5.4201(4) re-
main designated as in existing text, but existing subparagraphs
(A) - (H) of §5.4201(5) are redesignated as subparagraphs (I) -
(P) of amended §5.4201(4). Existing §5.4201(6) is renumbered
as amended §5.4201(5) because of the deletion of existing
§5.4201(5).
Amended §5.4201(4)(Q) adopts by reference a new endorse-
ment for the TWIA Dwelling Policy, Form No. TWIA-200, Ad-
justed Building Cost Endorsement, effective April 1, 2008. This
endorsement provides for an annual increase in the dwelling limit
of liability by a percentage determined from a building cost index
to be designated by TWIA.
Amended §5.4401 adopts by reference, effective April 1, 2008,
modifications to the existing Texas Special Mobile Windstorm
and Hail Insurance Policy, incorporating in the policy a clarified
flood exclusion clause, a lengthier disclosure of Insurance Code
appeal procedures, and an updated reference to Government
Code Chapter 418; conforming Insurance Code references in
the existing policy to the non-substantive Code revision enacted
by the 79th Legislature in HB 2017; and replacing an obsolete
reference in the policy to the Board of Insurance with the Texas
Department of Insurance.
Amended §5.4501 adopts by reference, effective April 1, 2008,
updates to the existing TWIA rules manual that reflect commer-
cial deductible options and associated credits adopted by Com-
missioner’s Order No. 06-1110 and deletes obsolete options and
associated credits; clarifies that commercial deductibles apply
on a per item per occurrence basis; indicates the availability of an
optional new Dwelling Policy endorsement that annually adjusts
the limit of liability by a percentage determined from a building
cost index to be designated by TWIA; and designates as unavail-
able an obsolete Commercial Policy endorsement. Non-sub-
stantive changes in Rules Manual Section II are also made to
the lettered and numbered designations of endorsements listed
after new subparagraphs A.2.a.(11) and A.2.c.(11). A typograph-
ical error occurring in the second sentence of amended §5.4501
is corrected by replacing the existing word manuals with the word
manual.
SUMMARY OF COMMENTS. The Department did not receive
any comments on the published proposal.
DIVISION 3. POLICY FORMS
28 TAC §5.4101
STATUTORY AUTHORITY. The amendments are adopted pur-
suant to the Insurance Code Chapter 2210 and §36.001. The
Insurance Code §2210.008 authorizes the Commissioner, af-
ter notice and hearing, to issue any orders which the Commis-
sioner considers necessary to carry out the purposes of the In-
surance Code Chapter 2210, including orders regarding maxi-
mum rates, competitive rates, and policy forms. The Insurance
Code §2210.351(c) authorizes the Commissioner to approve,
modify, or disapprove each rules manual and each modification
of the rules manual TWIA proposes to use. The Insurance Code
§2210.351(b) requires that proposed policy and endorsement
forms be filed with the Department along with proposed man-
uals of classifications, rules, rates, rating plans and each mod-
ification of those items that TWIA proposes to use. The Insur-
ance Code §36.001 authorizes the Commissioner of Insurance
to adopt any rules necessary and appropriate to implement the
powers and duties of the Texas Department of Insurance under
the Insurance Code and other laws of this state.
§5.4101. TWIA Dwelling and Commercial Policy Forms.
The Texas Department of Insurance adopts by reference the Texas
Windstorm Insurance Association Dwelling Policy and the Texas
Windstorm Insurance Association Commercial Policy as amended
effective April 1, 2008. Specimen copies of these policy forms are
available from the Texas Windstorm Insurance Association, P.O. Box
99090, Austin, Texas 78709-9090. They may also be obtained by
contacting the Personal Lines Division, Mail Code 104-1A, Texas
Department of Insurance, 333 Guadalupe Street, Austin, Texas 78701.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Office of the Secretary of State on March 6, 2008.
TRD-200801338
Gene C. Jarmon
General Counsel and Chief Clerk
Texas Department of Insurance
Effective date: March 26, 2008
Proposal publication date: January 4, 2008




STATUTORY AUTHORITY. The amendments are adopted pur-
suant to the Insurance Code Chapter 2210 and §36.001. The
Insurance Code §2210.008 authorizes the Commissioner, af-
ter notice and hearing, to issue any orders which the Commis-
sioner considers necessary to carry out the purposes of the In-
surance Code Chapter 2210, including orders regarding maxi-
mum rates, competitive rates, and policy forms. The Insurance
Code §2210.351(c) authorizes the Commissioner to approve,
modify, or disapprove each rules manual and each modification
of the rules manual TWIA proposes to use. The Insurance Code
§2210.351(b) requires that proposed policy and endorsement
forms be filed with the Department along with proposed man-
uals of classifications, rules, rates, rating plans and each mod-
ification of those items that TWIA proposes to use. The Insur-
ance Code §36.001 authorizes the Commissioner of Insurance
to adopt any rules necessary and appropriate to implement the
powers and duties of the Texas Department of Insurance under
the Insurance Code and other laws of this state.
§5.4201. Endorsements for Use with TWIA Policy Forms.
The Texas Department of Insurance adopts by reference endorsements
for use with the Texas Windstorm Insurance Association (TWIA)
Policy Forms. Specimen copies of these endorsements are available
from the Texas Windstorm Insurance Association, P.O. Box 99090,
Austin, Texas 78709-9090. They are also available from the Personal
Lines Division, Mail Code 104-1A, Texas Department of Insurance,
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333 Guadalupe Street, Austin, Texas 78701. The endorsement forms
are more specifically identified as follows.
(1) Endorsements for use with the TWIA Dwelling Policy
and the TWIA Commercial Policy Form No. TWIA-1, Blank Schedule
Form, effective June 15, 1999.
(2) Endorsements for use with the TWIA Dwelling Policy
and the TWIA Commercial Policy and the Texas Special Mobile Home
Windstorm and Hail Insurance Policy.
(A) Form No. TWIA-12, Assignment of Interest or
Change in Mortgagee or Trustee, effective June 15, 1999.
(B) Form No. TWIA-23, Cancellation Report, effective
June 15, 1999.
(C) Form No. TWIA-77, General Change Endorse-
ment, effective June 15, 1999.
(D) Form No. TWIA-112, Loss Payable Clause, effec-
tive June 15, 1999.
(E) Form No. TWIA-113, Lost Policy Voucher, effec-
tive June 15, 1999.
(F) Form No. TWIA-130, Mortgage Clause (Without
Contribution), effective June 15, 1999.
(G) Form No. TWIA-151A, Premium Assignment
Clause, effective June 15, 1999.
(H) Form No. TWIA-175, Sale Contract Clause, effec-
tive June 15, 1999.
(I) Form No. TWIA-195, Sworn Statement in Proof of
Loss, effective June 15, 1999.
(3) Endorsements for use with the TWIA Commercial Pol-
icy.
(A) Form No. TWIA-18, Builders Risk--Stated Value
Form, effective June 15, 1999.
(B) Form No. TWIA-21, Builders Risk--Actual Com-
pleted Value Form, effective June 15, 1999.
(C) Form No. TWIA-26, Church Form, effective June
15, 1999.
(D) Form No. TWIA-115, Lumber Form--Specific--
Retail Yard, effective June 15, 1999.
(E) Form No. TWIA-164, Replacement Cost Endorse-
ment, effective June 15, 1999.
(F) Form No. TWIA-176, School Form, effective June
15, 1999.
(G) Form No. TWIA-280, Condominium Property
Form--Additional Policy Provisions, effective June 15, 1999.
(H) Form No. TWIA-282, Condominium Property
Form--Additional Property Provisions, amended June 15, 1999.
(I) Form No. TWIA-17, Business Income Coverage,
effective May 1, 2001.
(J) Form No. TWIA-432, Extension of Coverage--In-
creased Cost of Construction (Commercial) effective April 1, 2008.
(4) Endorsements for use with the TWIA Dwelling Policy.
(A) Form No. TWIA-310, Extensions of Coverage,
amended June 15, 1999.
(B) Form No. TWIA-315, Extensions of Coverage,
amended June 15, 1999.
(C) Form No. TWIA-320, Extensions of Coverage,
amended June 15, 1999.
(D) Form No. TWIA-325, Extensions of Coverage,
amended June 15, 1999.
(E) Form No. TWIA-326, Extensions of Coverage,
amended June 15, 1999.
(F) Form No. TWIA-328, Extensions of Coverage,
amended June 15, 1999.
(G) Form No. TWIA-410, Conversion to Farm and
Ranch Dwelling Policy, effective June 15, 1999.
(H) Form No. TWIA-431, Extension of Coverage--In-
creased Cost of Construction (Dwelling), effective April 1, 2008.
(I) Form No. TWIA-330, Extensions of Coverage,
amended June 15, 1999.
(J) Form No. TWIA-335, Extensions of Coverage,
amended June 15, 1999.
(K) Form No. TWIA-340, Extensions of Coverage,
amended June 15, 1999.
(L) Form No. TWIA-345, Extensions of Coverage,
amended June 15, 1999.
(M) Form No. TWIA-350, Extensions of Coverage,
amended June 15, 1999.
(N) Form No. TWIA-365, Replacement Cost Endorse-
ment--Personal Property, amended June 15, 1999.
(O) Form No. TWIA-400, Actual Cash Value--Roofs
(One or Two Family Dwellings), effective June 15, 1999.
(P) Form No. TWIA-420, Exclusion of Cosmetic Dam-
age to Roof Coverings Caused by Hail, effective June 15, 1999.
(Q) Form No. TWIA-200, Adjusted Building Cost En-
dorsement, effective April 1, 2008.
(5) Endorsements for use with the Texas Special Mobile
Home Windstorm and Hail Insurance Policy.
(A) Form No. TWIA-29, Mandatory Endorsement,
amended June 15, 1999.
(B) Form No. TWIA-570, Mobile Home Percentage
Deductible Clause (Coastal Area), amended June 15, 1999.
(C) Form No. TWIA-575, Mobile Home Percentage
Deductible Clause (Beach Area), amended June 15, 1999.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Office of the Secretary of State on March 6, 2008.
TRD-200801339
Gene C. Jarmon
General Counsel and Chief Clerk
Texas Department of Insurance
Effective date: March 26, 2008
Proposal publication date: January 4, 2008
For further information, please call: (512) 463-6327
♦ ♦ ♦
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DIVISION 5. TEXAS SPECIAL MOBILE
HOME WINDSTORM AND HAIL INSURANCE
POLICY
28 TAC §5.4401
STATUTORY AUTHORITY. The amendments are adopted pur-
suant to the Insurance Code Chapter 2210 and §36.001. The
Insurance Code §2210.008 authorizes the Commissioner, af-
ter notice and hearing, to issue any orders which the Commis-
sioner considers necessary to carry out the purposes of the In-
surance Code Chapter 2210, including orders regarding maxi-
mum rates, competitive rates, and policy forms. The Insurance
Code §2210.351(c) authorizes the Commissioner to approve,
modify, or disapprove each rules manual and each modification
of the rules manual TWIA proposes to use. The Insurance Code
§2210.351(b) requires that proposed policy and endorsement
forms be filed with the Department along with proposed man-
uals of classifications, rules, rates, rating plans and each mod-
ification of those items that TWIA proposes to use. The Insur-
ance Code §36.001 authorizes the Commissioner of Insurance
to adopt any rules necessary and appropriate to implement the
powers and duties of the Texas Department of Insurance under
the Insurance Code and other laws of this state.
§5.4401. Texas Special Mobile Home Windstorm and Hail Insurance
Policy--Deductible Coverage.
The Texas Department of Insurance adopts by reference the Texas Spe-
cial Mobile Home Windstorm and Hail Insurance Policy--Deductible
Coverage as amended effective April 1, 2008. Specimen copies of this
policy are available from the Texas Windstorm Insurance Association,
P.O. Box 99090, Austin, Texas 78709-9090. Copies may also be ob-
tained by contacting the Personal Lines Division, Mail Code 104-1A,
Texas Department of Insurance, 333 Guadalupe Street, Austin, Texas
78701.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Office of the Secretary of State on March 6, 2008.
TRD-200801340
Gene C. Jarmon
General Counsel and Chief Clerk
Texas Department of Insurance
Effective date: March 26, 2008
Proposal publication date: January 4, 2008




STATUTORY AUTHORITY. The amendments are adopted pur-
suant to the Insurance Code Chapter 2210 and §36.001. The
Insurance Code §2210.008 authorizes the Commissioner, af-
ter notice and hearing, to issue any orders which the Commis-
sioner considers necessary to carry out the purposes of the In-
surance Code Chapter 2210, including orders regarding maxi-
mum rates, competitive rates, and policy forms. The Insurance
Code §2210.351(c) authorizes the Commissioner to approve,
modify, or disapprove each rules manual and each modification
of the rules manual TWIA proposes to use. The Insurance Code
§2210.351(b) requires that proposed policy and endorsement
forms be filed with the Department along with proposed man-
uals of classifications, rules, rates, rating plans and each mod-
ification of those items that TWIA proposes to use. The Insur-
ance Code §36.001 authorizes the Commissioner of Insurance
to adopt any rules necessary and appropriate to implement the
powers and duties of the Texas Department of Insurance under
the Insurance Code and other laws of this state.
§5.4501. Rules for the Texas Windstorm Insurance Association.
The Texas Department of Insurance adopts by reference a rules manual
for the Texas Windstorm Insurance Association as amended effective
April 1, 2008. A specimen copy of the rules manual is available from
the Texas Windstorm Insurance Association, P.O. Box 99090, Austin,
Texas 78709-9090. Copies may also be obtained by contacting the Per-
sonal Lines Division, Mail Code 104-1A, Texas Department of Insur-
ance, 333 Guadalupe Street, Austin, Texas 78701.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Office of the Secretary of State on March 6, 2008.
TRD-200801341
Gene C. Jarmon
General Counsel and Chief Clerk
Texas Department of Insurance
Effective date: March 26, 2008
Proposal publication date: January 4, 2008
For further information, please call: (512) 463-6327
♦ ♦ ♦




The Commissioner of Insurance adopts new §10.200, concern-
ing Fee for Examination of a Certified Workers’ Compensation
Health Care Network. The new section is adopted without
changes to the proposed text published in the December 28,
2007, issue of the Texas Register (32 TexReg 9920).
REASONED JUSTIFICATION. The new section is necessary
to implement SB 1253, 80th Legislature, Regular Session. SB
1253 amended Insurance Code §1305.251 to require a certified
workers’ compensation health care network (network) to pay a
fee for Department examinations conducted under §1305.251
(relating to examination of networks) or §1305.252 (relating to
general standards for retrospective review) in an amount set
by the Commissioner and in accordance with rules adopted by
the Commissioner. Pursuant to §1305.252(c), the fee is to be
paid for the expenses of an examination that are incurred by the
Commissioner or under the Commissioner’s authority and that
are directly attributable to that examination, including the actual
salaries and expenses of the examiners directly attributable to
that examination. Additionally, the new section is necessary to
establish matters the Commissioner will consider to determine
the amount of the fee to be paid by a network for the expense of
an examination conducted under Insurance Code §1305.251 or
§1305.252, and the new section is necessary to specify the time
in which such a fee must be paid.
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HOW THE SECTION WILL FUNCTION. Adopted §10.200(a)
provides that in accordance with Insurance Code §1305.251,
a network shall pay to the Department an examination fee
for expenses directly attributable to an examination of the
network conducted pursuant to Insurance Code §1305.251 or
§1305.252. Adopted §10.200(b) specifies that the examination
fee shall consist of the actual salary and expenses of the
examiners directly attributable to the examination. Adopted
§10.200(b)(1) describes how to calculate the part of an ex-
aminer’s salary included in the examination fee, and adopted
§10.200(b)(2) describes the expenses included in the examina-
tion fee.
Adopted §10.200(c) requires that an examination fee paid pur-
suant to the section be payable and due to the Texas Department
of Insurance, P.O. Box 149104, Mail Code 108-3A, Austin, Texas
78714-9104, no later than 30 days from the invoice date.
SUMMARY OF COMMENTS. The Department did not receive
any comments on the proposed new section.
STATUTORY AUTHORITY. The new section is adopted under
the Insurance Code §§1305.251, 1305.007, and 36.001. Sec-
tion 1305.251 requires a certified workers’ compensation health
care network to pay a fee to the Department, in an amount set by
the Commissioner and in accordance with rules adopted by the
Commissioner, for the expenses of an examination conducted
under §1305.251 or §1305.252 that are incurred by the Com-
missioner or under the Commissioner’s authority and are directly
attributable to that examination, including the actual salaries and
expenses of the examiners directly attributable to that examina-
tion, as determined under rules adopted by the Commissioner.
Section 1305.007 provides that the Commissioner may adopt
rules as necessary to implement Insurance Code Chapter 1305,
the Workers’ Compensation Health Care Networks Act. Sec-
tion 36.001 provides that the Commissioner may adopt any rules
necessary and appropriate to implement the powers and duties
of the Texas Department of Insurance under the Insurance Code
and other laws of this state.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Office of the Secretary of State on March 5, 2008.
TRD-200801322
Gene C. Jarmon
General Counsel and Chief Clerk
Texas Department of Insurance
Effective date: March 25, 2008
Proposal publication date: December 28, 2007
For further information, please call: (512) 463-6327
♦ ♦ ♦
TITLE 31. NATURAL RESOURCES AND
CONSERVATION




DIVISION 1. LICENSE, PERMIT, AND BOAT
AND MOTOR FEES
31 TAC §53.17
The Texas Parks and Wildlife Commission adopts an amend-
ment to §53.17, concerning Miscellaneous Fees, without
changes to the proposed text as published in the December 21,
2007, issue of the Texas Register (32 TexReg 9543).
Section 41 of House Bill 12, enacted by the 80th Texas Legisla-
ture, amended the Texas Parks and Wildlife Code by adding new
Subchapter V to Chapter 43. The provisions of House Bill 12
require the commission by rule to establish permits to allow the
possession or transport of live nonindigenous venomous snakes
and five named species of constrictors for commercial and recre-
ational purposes, and authorize the commission to adopt rules to
implement the new subchapter, including rules governing fees.
The amendment establishes a fee of $20 for a recreational ex-
otic snake permit and a fee of $60 for a commercial exotic snake
permit. The fees are intended to recover the cost to the depart-
ment of administering and enforcing the controlled exotic snake
permit program.
A separate notice of adoption published elsewhere in this issue
of the Texas Register establishes the recreational exotic snake
permit and the commercial exotic snake permit and sets forth the
requirements for possession, use, and display of the permits.
The amendment will function by establishing a fee of $20 for a
recreational exotic snake permit and a fee of $60 for a commer-
cial exotic snake permit.
The department received two comments opposing adoption of
the proposed amendment. One of the commenters stated a
specific rationale or reasoning for opposing adoption. The com-
menter stated that the fees should be higher, high enough to
discourage people from owning dangerous snakes. The depart-
ment disagrees with the comment and responds that House Bill
12 requires the department to establish permits for the recre-
ational and commercial possession of controlled exotic snakes,
but does not direct the department to discourage the possession
of such snakes. No changes were made as a result of the com-
ment.
The department received two comments supporting adoption of
the proposed amendment.
The Texas Wildlife Association commented in support of adop-
tion of the proposed amendment
The amendment is adopted under the provisions of House Bill
12, §41, enacted by the 80th Texas Legislature, which added
new Subchapter V to Parks and Wildlife Code, Chapter 43, au-
thorizing the commission to adopt rules to implement the sub-
chapter, including rules governing the possession or transport of
a snake covered by this subchapter; permit application forms,
fees, and procedures; the release of snakes; reports that the
department may require a permit holder to submit to the depart-
ment; and other matters the commission considers necessary.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Office of the Secretary of State on March 3, 2008.
TRD-200801279
33 TexReg 2542 March 21, 2008 Texas Register
Ann Bright
General Counsel
Texas Parks and Wildlife Department
Effective date: March 23, 2008
Proposal publication date: December 21, 2007
For further information, please call: (512) 389-4775
♦ ♦ ♦
CHAPTER 55. LAW ENFORCEMENT
SUBCHAPTER J. CONTROLLED EXOTIC
SNAKES
31 TAC §§55.651 - 55.657
The Texas Parks and Wildlife Commission adopts new §§55.651
- 55.657, concerning Controlled Exotic Snakes. Section 55.652
and §55.657 are adopted with changes to the proposed text as
published in the December 21, 2007, issue of the Texas Register
(32 TexReg 9543). Section 55.651 and §§55.653 - 55.656 are
adopted without change and will not be republished.
The change to §55.652, concerning Permit Required, adds new
subsections (c) and (d) to allow common carriers to use a bill of
lading as a temporary permit when transporting controlled exotic
snakes to or through Texas. The change is necessary because
the department does not intend for the rules to require that a
permit be obtained for incidental possession by commercial car-
riers.
The change to §55.657, concerning Violations and Penalties,
adds a new subsection (c) to clarify that the provisions of Parks
and Wildlife Code, Chapter 43, Subchapter V, and the new rules
may be enforced by any Texas peace officer.
Section 41 of House Bill 12, enacted by the 80th Texas Legis-
lature, amended the Texas Parks and Wildlife Code by adding
new Subchapter V to Chapter 43. The provisions of House Bill
12 require the commission by rule to establish permits to gov-
ern the possession or transport of live non-indigenous venomous
snakes and five named species of constrictors for commercial
and recreational purposes.
New §55.651, concerning Definitions, establishes the meanings
of various words and terms used in the subchapter.
New §55.651(1) creates a definition for "commercial posses-
sion." House Bill 12 requires the department to establish both
recreational and commercial permits. The rules prohibit the sale
of a controlled exotic snake by any person other than the holder
of a commercial controlled exotic snake permit. By defining
"commercial possession" as "the possession of a controlled ex-
otic snake for a commercial purpose," the rules can be enforced
based on a person’s intent to sell as well as on a consummated
sale.
New §55.651(2) creates a definition for "controlled exotic snake."
Although the snakes affected by the rules are specifically iden-
tified by statute, it is awkward to refer to "venomous non-indige-
nous snakes and five species of constrictors" throughout the
rules. Therefore, the department has created a collective term,
"controlled exotic snake," for the sake of convenience. The def-
inition includes all hybrids of the listed species.
New §55.651(3) defines "possession" as "actual care, custody,
or control," which is taken from the definition provided by Texas
Penal Code, §1.07. The definition is necessary to establish an
unambiguous term for purposes of compliance and enforcement.
New §55.651(4) defines "recreational possession" as posses-
sion for any purpose other than sale. House Bill 12 requires the
department to establish both recreational and commercial per-
mits. The rules, therefore, prohibit the sale of a controlled exotic
snake by any person other than the holder of a commercial con-
trolled exotic snake permit. Thus, any purpose or intent other
than sale is considered to be a recreational purpose.
New §55.651(5) defines "sale" as the "transfer of ownership or
the right of possession or the offer to transfer ownership or the
right of possession of a controlled exotic snake to a person for a
monetary consideration." A precise definition for "sale" is neces-
sary to unambiguously identify the characteristics of an activity
(sale) for which a specific permit is required.
New §55.652, concerning Permit Required, requires a person
who possesses a controlled exotic snake to possess a recre-
ational controlled exotic snake permit; requires a person who
sells a controlled exotic snake to possess a commercial con-
trolled exotic snake permit; clarifies that possession of a permit
does not relieve any person from the obligation to comply with
other applicable federal, state, or local law; and cites the statu-
tory list of persons exempted from the rules. House Bill 12 re-
quired the department to create both a commercial and a recre-
ational permit; however, there is no statutory guidance as to the
specific activities that constitute commercial or recreational use;
thus, those activities must be established by rule. The new sec-
tion is necessary to describe and identify the activities for which
a commercial controlled exotic snake permit is required.
New §55.653, concerning Permit Issuance and Period of Valid-
ity, requires the payment of a fee for the issuance of a controlled
exotic snake permit, establishes a one-year period of validity for
each type of permit, provides for a receipt or bill of sale to func-
tion as a temporary recreational controlled exotic snake permit
for a period of 21 days from the date indicated on the receipt
or bill of sale, and includes the statutory provision that a person
convicted of a violation of the subchapter may not obtain a permit
before the fifth anniversary of the date of the conviction. Since
the department must recoup the expense of administering the
program, a fee is necessary and must be established by rule. A
separate notice of adoption published elsewhere in this issue of
the Texas Register would implement the fees for the recreational
exotic snake permit and the commercial exotic snake permit. A
one-year period of validity was selected because most permits
and licenses sold or issued by the department are one-year per-
mits synchronized with the state fiscal year, which allows internal
accounting and auditing processes to accurately capture license
and permit data on an annualized basis. The provision for the
use of a receipt or bill of sale as a temporary recreational con-
trolled exotic snake permit is necessary because the department
does not wish to inconvenience the public by requiring the pos-
session of a department-issued permit prior to the purchase of a
controlled exotic snake for recreational purposes. Allowing the
use of a bill of sale or receipt as a temporary recreational con-
trolled exotic snake permit will allow people to legally possess
a controlled exotic snake for recreational purposes for a limited
period of time until it is convenient to purchase a department-is-
sued permit.
New §55.654, concerning Possession of Commercial Permit, es-
tablishes the requirements for the possession and display of a
commercial controlled exotic snake permit. New §55.654(a) re-
quires a commercial controlled exotic snake permit to be pur-
chased for each permanent place of business where controlled
exotic snakes are bought, sold, or possessed for sale. The new
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subsection is necessary because the department by policy has
always issued permits to named individuals to facilitate enforce-
ment. The department understands that a single company may
operate a business in several locations and that requiring each
employee to possess a permit would be burdensome. Therefore,
the department reasons that requiring a permit for each place of
business would provide a method for easily determining if activi-
ties at a given location are lawful without imposing an unreason-
able burden on businesses.
New §55.654(b) authorizes an employee of a commercial con-
trolled exotic snake permit holder to buy and sell controlled ex-
otic snakes under the authority of that permit only at a permanent
place of business operated by the permittee, provided that the
employer’s permit or a legible photocopy of the permit is main-
tained at the place of business during all activities governed by
this subchapter. The provision is necessary to allow an em-
ployee without a permit to engage in regulated activities at a
named location, thus allowing businesses to avoid the expense
of having to purchase a commercial controlled exotic snake per-
mit for every employee who engages in the sale of controlled
exotic snake as a work duty.
New §55.654(c) allows a commercial controlled exotic snake
permit holder to buy and sell controlled exotic snakes at a place
other than a permanent place of business, provided the person
also possesses on their person the original or a legible photo-
copy of a valid commercial controlled exotic snake permit. The
new subsection is necessary to allow for a permit holder to en-
gage in buying and selling on a mobile basis.
New §55.655, concerning Recordkeeping, requires the holder of
a commercial controlled exotic snake permit to maintain a daily
record of all purchases, sales, and transfers of controlled exotic
snakes. The daily record consists of the name, address, and, if
applicable, permit number of all persons from whom controlled
exotic snakes are obtained or to whom controlled exotic snakes
are sold. The permittee also is required to retain such records
for a period of two years and to make them available at the re-
quest of any department employee acting within the scope of of-
ficial duties. The two-year record retention period was selected
because that is the statute of limitations for a Class C misde-
meanor, which is the statutory penalty for violations of the sub-
chapter. The new section is necessary to enable the department
to track the purchase and sales activity of persons in the event
that an investigation of a commercial controlled exotic snake per-
mit holder is necessary.
New §55.656, concerning Inspection; Seizure, reiterates the
provisions of House Bill 12 that establish the department’s
inspection authority with respect to enforcing the subchapter
and the provisions applicable to the seizure and removal of
unlawfully possessed controlled exotic snakes. The provisions
are repeated verbatim from Parks and Wildlife Code, §43.852
- 43.854, as added by House Bill 12. Subsection (a) provides
that an authorized department employee may inspect at any
time and without a warrant a permit or any records required by
this subchapter. Subsection (b) authorizes the department to
arrange for the seizure and removal of a controlled exotic snake
from a person who possesses the snake without the required
permit. The person is responsible for any costs incurred by
the department in the seizure, removal, and disposition of the
snake. The subsection also stipulates that no department
employee is required to handle, remove, or dispose of the
snake and authorizes the department to contract with a person
who has knowledge of or expertise in the handling of a snake
covered by this subchapter to assist the department in the
handling, removal, and disposition of the snake.
New §55.657, concerning Violations and Penalties, adopts the
statutory language regarding violations for the release of a con-
trolled exotic snake, prescribes the penalty for a violation of the
subchapter, and creates a defense to prosecution. Under the
terms of House Bill 12, a violation of Parks and Wildlife Code,
Chapter 43, Subchapter V, or a rule adopted by the commission
under authority of Chapter 43, Subchapter V, is a Class C mis-
demeanor, except for the release of a controlled exotic snake,
which is a Class A misdemeanor. The new section also pro-
vides that it is a defense to prosecution that a person charged
with being unable to present an appropriate permit produces in
court an appropriate permit issued to the person and valid at the
time the offense was committed. The rule is necessary because
it is conceivable that there could be an instance in which a per-
son who is licensed to possess a controlled exotic snake might
not be in physical possession of the permit.
The department received 26 comments opposing the adoption
of the proposed rules. Of those comments, 25 offered a specific
reason or rationale for opposing adoption. Those comments,
accompanied by the department’s response to each, are as fol-
lows.
One commenter opposed adoption of the rules and stated that
the rules were pointless. The agency disagrees with the com-
ment and responds that House Bill 12 required the department
to establish rules regarding the permits addressed in the rules.
The point of the rules is to regulate persons who possess or sell
controlled exotic snakes. No changes were made as a result of
the comment.
One commenter opposed adoption of the rules and stated that
the department did not comply with the legislative intent of House
Bill 12 because the rules apply to venomous snakes that are
not indigenous to Texas, while the statute applies to venomous
snakes not indigenous to United States. The department dis-
agrees with the comment and responds that, although House
Bill 12 does not define the term "indigenous," it does delegate
rulemaking authority to the commission, including authority to
adopt rules on "matters the commission considers necessary."
The rules as adopted define a venomous snake to be non-in-
digenous if it is not native to the state of Texas. No changes
were made as a result of the comment.
One commenter opposed adoption of the rules and stated that
the rules were an improper implementation of House Bill 12
because they were adopted "in violation of §2001.001." The
commenter cited the text of Government Code, §2001.001, and
stated that House Bill 12 was unethical because House Bill
1309, which had contained similar statutory language, had died
in committee and much of the statutory language was added
to House Bill 12. Because of that, in the commenter’s view,
the rules violated "§2001.001." The department disagrees with
the comment and responds that, although House Bill 1309 was
not passed by the 80th Texas Legislature, House Bill 12 was
passed. House Bill 12 required and authorized the commission
to adopt rules regarding controlled exotic snakes. In addition,
Government Code, Chapter 2001, applies only to rulemaking
activities by state agencies and does not apply to the legislative
process. The department also responds that the rules were
proposed and adopted in full compliance with all applicable
provisions of state law. No changes were made as a result of
the comment.
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One commenter opposed adoption of the rules and stated that
there is no reason to change something that is working, that the
snakes affected by the rules are not bad and that more people
are killed by dogs each year than by reptiles. The department
disagrees with the comment and responds that House Bill 12
directs the department to adopt rules to require persons who
possess or sell certain snakes to obtain a permit to do so. The
requirements of House Bill 12 cannot be altered or eliminated
by the commission. No changes were made as a result of the
comment.
One commenter opposed adoption and stated that the depart-
ment should gather more information. The commenter stated
that the rules will result in an enforcement nightmare and will
cause ordinary people to become criminals. The department
disagrees with the comment and responds that House Bill 12
directs the department to adopt rules by April 1, 2008 to require
persons who possess or sell certain snakes to obtain a permit to
do so, which the department has done. The department notes
that House Bill 12, §54, requires the formation of an interim leg-
islative committee to study the issue and report its findings to the
legislature and the governor by November 1, 2008. The depart-
ment also notes that there will be a significant effort to inform
the public and all persons who may be involved in buying and
selling controlled exotic snakes of the existence of the rules. No
changes were made as a result of the comment.
One commenter opposed adoption and stated that the passage
of House Bill 12 was unethical; that the cost of the permits will
not provide enough public benefit to warrant the time and cost;
and that people affected by the proposed rules will go under-
ground to avoid having to purchase a permit. The department
disagrees with the comment and responds that House Bill 12,
as enacted by the 80th Texas Legislature, requires and autho-
rizes the commission to establish rules regarding controlled ex-
otic snakes. The department also responds that the department
has attempted to establish fees sufficient to recoup the cost of
administering and enforcing the rules, and will adjust the fees if
necessary. The department further responds that persons who
choose not to purchase a permit will be in violation of the law
and at risk of citation, prosecution, and punishment. No changes
were made as a result of the comment.
One commenter opposed adoption of the rules and stated that
there should be an additional class of permit for persons who
own multiple snakes but who are not engaged in commercial
activities. The department disagrees with the comment and
responds that an additional class of permit is unnecessary.
A person who has purchased a recreational controlled exotic
snake permit may purchase or possess as many controlled
exotic snakes as the person wishes, provided the person does
not engage in a commercial activity. No changes were made as
a result of the comment.
One commenter opposed adoption of the rules and stated that
it was just another way for the government to make money off
of people who enjoy snakes, that people pay a lot of money for
snakes and will not release them, that dogs kill more people than
snakes do, and that the rules are discriminatory and un-Ameri-
can. The department disagrees with the comment and responds
that the rules as adopted include those fees considered neces-
sary only for the department to recoup the costs of discharg-
ing the directives of House Bill 12, which requires persons who
possess or sell certain snakes to obtain a permit to do so from
the department. The department also responds that the require-
ments of House Bill 12, including the creation of an offense for
the release of a controlled exotic snake, cannot be altered or
eliminated by the commission. The department further responds
that the rules do not unlawfully discriminate against any group or
individual. No changes were made as a result of the comments.
Two commenters opposed adoption of the rules and stated that
the rules were one more step towards the loss of freedom. The
department disagrees with the comment and responds that noth-
ing in the rules prohibits the possession, purchase, or sale of
controlled exotic snakes, so long as the person in possession
has obtained the appropriate permit. No changes were made as
a result of the comments.
One commenter opposed adoption of the rules and stated that
it was just one more way for the state to take money from the
public, that the state will seize snakes and "give them to their
friends," and that Texas would lose significant revenues gener-
ated by reptile exhibitions. The department disagrees with the
comment and responds that the rules as adopted include those
fees considered necessary only for the department to recoup the
costs of discharging the directives of House Bill 12; that the de-
partment will follow the law in disposing of any snakes seized by
the department; and that, since the rules do not prohibit the pos-
session, sale, or purchase of controlled exotic snakes (so long
as the person in possession has obtained the appropriate per-
mit), there should not be any resultant economic impacts from
the rules’ effect on reptile exhibitions, other than the cost of the
permit. No changes were made as a result of the comment.
One commenter opposed adoption of the rules and stated that
the government was going to a lot of time and effort to outlaw pets
and that cornsnakes did not harm people or the environment.
The department disagrees with the comment and responds that
the rules as adopted do not prohibit any person from possess-
ing a controlled exotic snake and that the rules do not apply to
cornsnakes, which are non-venomous. No changes were made
as a result of the comment.
One commenter opposed adoption of the rules and stated that
the recordkeeping requirements were unnecessary and that per-
mits should be valid for five years instead of one. The depart-
ment disagrees with the comment and responds that the record-
keeping requirements are necessary for the department to en-
sure compliance and to gather data to present to the interim leg-
islative committee that is studying the issue. The department
chose a one-year period of validity for permits because many of
the snakes affected by the rules are owned by children and ado-
lescents who would be unable to afford the fee for a five-year
permit.
One commenter opposed adoption and stated that there were
more important issues to worry about. The department dis-
agrees with the comment and responds that the rules were
required and authorized by House Bill 12. No changes were
made as a result of the comment.
One commenter opposed adoption and stated that no one should
have to have a permit to own a snake. The department disagrees
with the comment and responds that, under the provisions of
House Bill 12, a person who possesses a controlled exotic snake
must have a permit issued by the department. No changes were
made as a result of the comment.
One commenter opposed adoption of the rules and stated that
the rules will not, as the department stated in the proposal pre-
amble, result in the enhanced health and safety of the public;
is a waste of time and money; and should not be administered
by the department because the regulated animals are non-in-
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digenous. The department disagrees with the comment and re-
sponds that the legislative intent of House Bill 12, §41, is to pro-
vide for greater public health and safety. The department reit-
erated that intent in the proposed rulemaking. The department
also responds that the rules are required by statute and that the
commission has no authority to delay or stop their implementa-
tion. No changes were made as a result of the comment.
One commenter opposed adoption and stated that the law was
based upon extreme prejudice toward reptile owners, enthusi-
asts, breeders, retailers, and the animals themselves. The de-
partment disagrees with the comment and responds that the
statute, as enacted by the legislature, requires the department to
adopt rules. No changes were made as a result of the comment.
One commenter opposed adoption of the rules and stated that
husbandry of venomous snakes is relatively safe. The com-
menter also stated that House Bill 12 restricts liberties, creates
bureaucracy and provides no benefit to the public health. The
department disagrees with the comment and responds that
House Bill 12 directs the department to create and administer a
permit program regarding controlled exotic snakes. The rules
accomplish that directive. No changes were made as a result
of the comment.
One commenter opposed adoption of the rules and stated that
the definition of "commercial" is more restrictive than it appears
to be. The commenter stated that captive-breeding activities or
the simple possession of a breeding pair of snakes could be
viewed as a commercial activity, and that captive breeding op-
erations would have to purchase a commercial controlled exotic
snake permit even if breeding operations were not fruitful. The
department disagrees with the comment and responds that the
definition of "commercial possession" is clear and unambiguous;
a person who engages in the sale or offering for sale of con-
trolled exotic snakes is engaged in commercial possession. All
other uses are recreational purposes. No changes were made
as a result of the comment.
One commenter opposed adoption of the rules and stated that
as written, they could be used by the department to revoke per-
mits for up to five years on technical violations of permit and
recordkeeping requirements. The department disagrees with the
comment. The provision in question is a statutory provision that
cannot be modified or eliminated by the commission. Neverthe-
less, the recordkeeping requirements of the new rules are not
believed to be onerous or difficult to comply with; however, com-
mercial permit holders are required to maintain accurate records;
and the department encourages all persons to comply with the
rules. No changes were made as a result of the comment.
One commenter opposed adoption of the rules and stated that
liberties will suffer if permits are made prohibitively difficult to ob-
tain. The department disagrees with the comment and responds
that permits can be purchased for an affordable fee wherever
hunting and fishing licenses are sold. No changes were made
as a result of the comment.
One commenter opposed adoption of the rules and stated that
there was no provision in the rules for a recreational controlled
exotic snake permit holder to sell an animal at a later date without
obtaining a commercial permit. The department acknowledges
that a person who sells a controlled exotic snake must have a
commercial permit and responds that the rules are unambigu-
ous: if a person engages or intends to engage in a commercial
activity, that person must obtain a commercial controlled exotic
snake permit. No changes were made as a result of the com-
ment.
One commenter opposed adoption of the rules and stated that
most of the people that keep controlled exotic snakes are hob-
byists, not businesses, and may only have two or three animals
but may sell them amongst friends at some point in their life. The
commenter stated that the rules make all transactions commer-
cial and thus don’t provide hobbyists with a way to divest them-
selves of unwanted animals. The department disagrees with the
comment and responds that House Bill 12 requires the depart-
ment to establish separate permits for recreational and commer-
cial possession of controlled exotic snakes. The department de-
cided to employ a "bright line" in determining what qualifies as a
commercial activity. By defining a commercial activity as the pos-
session of a controlled exotic snake for purpose of sale, the de-
partment created an easily enforceable provision that would not
involve having to determine if any given sale constituted sale by
a hobbyist or sale by a business. The department also responds
that snakes can be given away, or the person can simply pur-
chase a commercial controlled exotic snake permit and sell the
snakes. No changes were made as a result of the comments.
One commenter opposed adoption of the rule and stated that it
wasn’t right to require a commercial permit holder to also hold
a recreational permit as well. The department agrees with the
comment and responds that the rules do not require a commer-
cial permit holder to also hold a recreational permit. No changes
were made as a result of the comment.
One commenter opposed adoption and stated that the depart-
ment has no legitimate interest in knowing the identities of out-
of-state sellers and buyers and that the recordkeeping require-
ments of the rules, therefore, interfere with interstate commerce.
The department disagrees with the comment and responds that
it is important to determine that controlled exotic snakes pos-
sessed in Texas have been lawfully obtained and/or sold within
the state. The identities of buyers and sellers are, therefore,
crucial in ensuring compliance and conducting investigations of
alleged violations. No changes were made as a result of the
comment.
One commenter opposed adoption and stated that data from
permit holders should not be accessible under the Texas Pub-
lic Information Act because it could "contain sensitive competi-
tive business data as well as information on individuals that may
be covered by federal privacy laws." The department disagrees
with the comment. There are no reporting requirements under
the rule that would provide the department with any "sensitive
competitive business data." The rules only require that permit
holders maintain certain records at their place of business. In ad-
dition, personal information regarding recreational permit hold-
ers, including name, address, telephone number, social security
number, or driver’s license number is confidential under Parks
and Wildlife Code, §11.030, and department rules. Commercial
permit holders have the option to elect to keep their personal in-
formation confidential as well. In the event that a commercial
permittee provides commercial information to the department,
the permittee should clearly label the information as confiden-
tial and must be willing to submit arguments to the Office of the
Attorney General about why the information is confidential (Gov-
ernment Code, §552.305).
The department received eight comments supporting adoption
of the rules as proposed.
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The Texas Wildlife Association commented in support of adop-
tion of the proposed rules.
The new sections are adopted under the provisions of House Bill
12, §41, enacted by the 80th Texas Legislature, which added
new Subchapter V to Parks and Wildlife Code, Chapter 43. Sec-
tion 43.851 requires the commission to adopt rules regarding
permitting of controlled exotic snakes and to establish separate
rules for commercial and recreational activity regarding exotic
snakes. Section 43.855 authorizes the commission to adopt
rules to implement the subchapter, including rules governing the
possession or transport of a snake covered by this subchapter;
permit application forms, fees, and procedures; the release of
snakes; reports that the department may require a permit holder
to submit to the department; and other matters the commission
considers necessary.
§55.652. Permit Required.
(a) Except as provided by Parks and Wildlife Code,
§43.851(c), it is an offense for any person in this state to:
(1) possess a controlled exotic snake for any purpose other
than sale unless that person possesses a valid recreational controlled
exotic snake permit issued by the department; or
(2) sell or possess for commercial purposes a controlled ex-
otic snake unless that person possesses a valid commercial controlled
exotic snake permit issued by the department.
(b) A permit issued under this subchapter does not relieve any
person of the responsibility of complying with any federal, state, or
local law or ordinance regulating the possession and transportation of
controlled exotic snakes.
(c) For controlled exotic snakes imported to Texas by common
carrier, a bill of lading shall function as a temporary permit until the
controlled exotic snakes are received by the consigner indicated on the
manifest.
(d) For controlled exotic snakes transported through Texas by
common carrier, a bill of lading shall function as a temporary permit
during transit.
§55.657. Violations and Penalties.
(a) A person may not intentionally, knowingly, recklessly, or
with criminal negligence release or allow the release from captivity of
a snake covered by this subchapter.
(b) A person who violates any provision of the subchapter
is subject to the penalties prescribed by Parks and Wildlife Code,
§43.856.
(c) The provisions of Parks and Wildlife Code, Chapter 43,
Subchapter V and this subchapter may be enforced by any Texas peace
officer.
(d) It is a defense to prosecution under §55.652 of this title
(relating to Permit Required) that the person charged produces in court
an appropriate permit issued to the person and valid when the offense
was committed.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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♦ ♦ ♦
CHAPTER 57. FISHERIES
SUBCHAPTER C. INTRODUCTION OF FISH,
SHELLFISH AND AQUATIC PLANTS
31 TAC §57.251, §57.252
The Texas Parks and Wildlife Commission adopts amendments
to §57.251 and §57.252, concerning Introduction of Fish, Shell-
fish and Aquatic Plants, without change to the proposed text as
published in the December 21, 2007, issue of the Texas Register
(32 TexReg 9550).
Parks and Wildlife Code, §12.015, requires the department
to regulate the introduction and stocking of fish, shellfish, and
aquatic plants into the public water of the state. Under Parks
and Wildlife Code, §66.015, the department is required to adopt
rules governing the issuance of permits for the introduction of
fish, shellfish, and aquatic plants into public waters. Additionally,
Agriculture Code, Chapter 134, requires the department to
adopt rules to carry out its duties under that chapter.
The department’s statutory responsibility is to protect the health
and viability of native populations of fish, shellfish, and aquatic
life in state waters, including endangered species. Although off-
shore aquaculture is being practiced elsewhere in the world, it
is in its infancy in the United States in general and the Gulf of
Mexico in particular. At the present time, there are no offshore
aquaculture operations permitted or in the process of being per-
mitted by the department.
In November of 2006, the Texas Parks and Wildlife Commission
adopted rules to govern offshore aquaculture activities in Texas
waters. As adopted, the rules created a definition for "outside
waters." Although the adoption preamble noted that the defini-
tion was necessary to "identify the broad geographical area in
which offshore aquaculture operations are lawful," the rule text
did not reflect the commission’s intent to restrict offshore aqua-
culture to outside waters. Additionally, the department is con-
cerned that the use of the term "outside waters" is potentially
confusing, since the same term is used in the department’s regu-
lations governing the shrimp fishery. Therefore, the amendment
to §57.251 replaces the term "outside waters" with the term "off-
shore aquaculture zone" (OAZ) and simplifies the definition for
clarity’s sake.
The amendment to §57.252 clarifies that the department will not
issue an offshore aquaculture permit for a facility that is not lo-
cated in the offshore aquaculture zone, and removes the stipula-
tion that offshore aquaculture activities be confined to Outer Con-
tinental Shelf Blocks. Previously, §57.252(b) stated that aqua-
culture permits would authorize activities in specific Outer Con-
tinental Shelf Blocks (OCSB). In developing the original rule, the
department had been under the impression that the OCSB grid
system also applied to state waters, which it does not. The block
system carries into state waters, but it does not carry the same
naming convention. Therefore, the amendment removes the ref-
erence to OCSBs and simply restricts permitted activities to the
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offshore aquaculture zone, which is defined in §57.251 as dis-
cussed previously in this preamble.
The department’s intent in restricting prospective offshore aqua-
culture operations to the OAZ is to minimize risk exposure to
sensitive bay, river, and inshore ecosystems from potential neg-
ative impacts of aquaculture operations offshore.
There is scientific concern over a number of issues raised by
aquaculture operations, such as genetic dilution of wild stocks;
invasive species vectors; epidemiological and disease issues;
impacts of escapement by species that could cause significant
environmental harm; habitat destruction; and water diversions
that could disrupt aquatic ecosystems, water quality, habitat, and
species diversity.
Aquaculture operations are by necessity energy-intensive ani-
mal feeding areas. These areas can produce large, concen-
trated amounts of wastes underneath and around fish cages,
and plumes of nutrients and waste can be transported by wind,
tides, currents, and boat traffic. Similarly, the chemicals and an-
tibiotics used in fish farming could have effects when discharged
directly into open waters; and fish contamination could occur
from consumption of fish meal.
The ecology of Texas’ inshore hydrology is characterized by
shallow water depth, slow water exchange, and seasonal fresh-
water inflows. This area of the state is important nursery habitat
for estuarine fisheries, a major source of organic biomass for
coastal food webs, a critical factor in stabilizing coastal erosion
and sedimentation, and the arena in which many major nutrient
cycling and water quality processes occur. Therefore, the
department seeks to restrict aquaculture operations to the open
waters of the Gulf of Mexico until such time as the ecological
impacts can be definitively understood.
The amendments as adopted will function by establishing unam-
biguous meanings for words and terms used in the subchapter,
and by specifically identifying the geographical area where off-
shore aquaculture activities could be permitted.
The department received no comments opposing adoption of the
proposed amendments.
The department received four comments supporting adoption of
the proposed amendments.
No groups or associations commented on the proposed amend-
ments.
The amendments are adopted under Parks and Wildlife Code,
§12.015, which requires the department to regulate the intro-
duction and stocking of fish, shellfish, and aquatic plants into
the public water of the state; §66.015(c), which requires the de-
partment to establish rules related to the issuance of permits for
the introduction of fish, shellfish, or aquatic plants into the public
water of the state; and Agriculture Code, §134.005, which re-
quires the commission to adopt rules necessary to carry out its
responsibilities under that chapter to regulate aquaculture.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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CHAPTER 65. WILDLIFE
The Texas Parks and Wildlife Commission adopts the repeal of
§65.607 and amendments to §§65.601 - 65.605, 65.608, and
65.610 - 65.612, concerning the Deer Breeder Permits. Sec-
tion 65.604 is adopted with changes to the proposed text as
published in the December 14, 2007, issue of the Texas Reg-
ister (32 TexReg 9269) and will be republished. The repeal of
§65.607 and amendments to §§65.601 - 65.603, 65.605, 65.608,
and 65.610 - 65.612 are adopted without change and will not be
republished.
The change to §65.604, concerning Disease Monitoring, alters
subsection (c) to replace the "and" with an "or." As worded, the
provision requires that a facility meet two specific requirements
in order to be eligible for the department to authorize the transfer
of deer. The department’s intent is that satisfaction of either of
the requirements is sufficient.
The repeal and amendments are necessary to implement the re-
quirements of House Bill 1308, enacted by the 80th Texas Leg-
islature, which amended Parks and Wildlife Code, Chapter 43,
Subchapter E, to make changes recommended by the Breeder
User Group, an ad hoc group of deer breeders and to make
housekeeping and clean-up type changes to improve clarity and
sense.
The title of 31 TAC Chapter 65, Subchapter T, is affected by
House Bill 1308, which eliminates the term "scientific breeder"
and replaces it with the term "deer breeder."
The repeal of §65.607, concerning Marking of Deer, has the ef-
fect of eliminating provisions regarding the marking of deer held
in captivity under a deer breeder’s permit. House Bill 1308 added
new Parks and Wildlife Code, §43.3561, which creates a statu-
tory provision for identification of breeder deer. The proposed
repeal is necessary to prevent conflict between the rules and
their enabling statute.
House Bill 1308 made a number of changes involving terminol-
ogy. Already mentioned is the change of "scientific breeder" to
"deer breeder." Similarly, the amendments also replace the term
"scientific breeder deer" with the term "breeder deer" throughout
the subchapter. The changes are necessary to make regulatory
language consistent with statutory language.
The amendment to §65.601, concerning Definitions, introduces
a new definition, eliminates or alters several current definitions,
and redesignates the paragraphs in the section accordingly.
The amendment to §65.601 adds a definition for "accredited test
facility." Prior to this rulemaking, disease testing was done by
the Texas Veterinary Medical Diagnostic Laboratories; however,
the United States Department of Agriculture has certified addi-
tional laboratories to perform testing for Chronic Wasting Dis-
ease. Therefore, the amendment defines an "accredited test fa-
cility" as "any laboratory approved by the U.S. Department of
Agriculture to test white-tailed deer or mule deer for Chronic
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Wasting Disease" and replaces references in §65.604, concern-
ing Disease Monitoring, as necessary.
The amendment to §65.601 eliminates the definitions for "com-
mon carrier," "deer," "propagation," and "scientific." "Deer" is now
defined by statute (Parks and Wildlife Code, §43.351) and "com-
mon carrier," "propagation," and "scientific" are no longer used
in the subchapter and thus are unnecessary.
The amendment to former §65.601(9), redesignated as para-
graph (7), alters the definition of "sale" to include releases or
deliveries for a consideration, barter, or even exchange. Prior to
this rulemaking, the definition was applicable only to a transfer
of possession and did not address the scenario in which a per-
son who is not a deer breeder might purchase a breeder deer
and liberate it, in which case the deer would not be possessed
by the purchaser. The amendment is necessary to ensure that
the rules apply to all of the various possible situations and cir-
cumstances in which breeder deer are bought and sold.
The amendment to former §65.601(12), redesignated as para-
graph (9), alters the definition of "transfer permit" to reference
the definition of "transfer" in Parks and Wildlife Code, §43.351(7).
Parks and Wildlife Code, §43.351(7), defines "transfer" as "any
movement of breeder deer from a breeder facility, a nursing facil-
ity, or a deer management permit facility other than to an accred-
ited veterinarian for medical purposes." Prior to this rulemaking,
the regulatory definition of "transfer permit" implied that a transfer
permit was required for all movement of breeder deer; however,
an exception in §65.610(e)(6) allows breeder deer to be moved
without a transfer permit for medical treatment by a veterinarian.
The amendment is necessary to make the definition of "transfer
permit" accurate.
The amendment to former §65.601(13) alters the definition of
"unique number" to match the description of "unique number"
in Parks and Wildlife Code, §43.3561, as added by House Bill
1308.
The amendment to §65.602, concerning Permit Requirement
and Permit Privileges, implements statutory terminology, re-
places a reference to the Texas Administrative Code (TAC) with
a reference to the Parks and Wildlife Code, and eliminates a
time-dependent provision that is no longer necessary. As previ-
ously noted, House Bill 1308 made a number of changes that
necessitate alterations of regulatory terminology for the sake of
consistency. The amendment makes those changes where nec-
essary throughout the section. House Bill 1308 also removed
the commission’s explicit rulemaking authority with respect
to the marking of breeder deer. The amendment, therefore,
removes a reference to 31 TAC §65.607, concerning Marking
of Deer, because that section is repealed by this rulemaking.
The reference is replaced with a reference to Parks and Wildlife
Code, §43.3561, which prescribes marking requirements by
statute. Prior to this rulemaking, §65.602(c) specified that the
provisions of that subsection were to be effective until March
31, 2007. This deadline was created as part of a previous
rulemaking related to disease surveillance and is no longer
necessary because the deadline has passed.
The amendment to §65.603, concerning Application and Permit
Issuance, alters terminology as discussed previously, eliminates
the breeding plan required as part of an application for a breeder
permit, eliminates the requirement that an application for a per-
mit be notarized, clarifies a provision relating to the certification
of the adequacy of prospective breeding facilities, allows the de-
partment to delay the denial of a permit renewal if the permittee
is making acceptable progress towards resolving deficiencies,
and rewords a provision governing the submission of site plans
following facility modification.
Prior to this rulemaking, §65.603 required an applicant for a
breeder permit to submit a breeding plan to the department
for approval. The department has determined that the origi-
nal purpose for the requirement no longer exists. When the
former scientific breeder’s permit was created, it was thought
necessary to monitor breeding operations to determine if further
specific regulations would be required. The department has
determined that, in general, deer-breeding expertise has pro-
gressed beyond the experimental stage and there is no reason
to continue to require the breeding plan.
The previous rule also required an applicant for a breeder permit
to have the completed application notarized. Notarization is not
necessary as a means to certify that the information is accurate
and true to the applicant’s knowledge, because the application is
a government record; and falsification is, therefore, an offense
under Penal Code, §37.10. Therefore, the requirement is un-
necessary and is eliminated.
Prior to this rulemaking, §65.603(a)(3)(C)(i)(II), redesignated as
subsection (a)(2)(A)(ii), required a statement from a certified
wildlife biologist to the effect that a prospective breeding facility
was "adequate to conduct the proposed activities." Because
Parks and Wildlife Code, Chapter 43, Subchapter L, and the
rules specify the exact activities that may be conducted under a
deer breeder permit, there is no need to require a statement of
proposed activities. Therefore, the provision has been reworded
to require a statement from a certified wildlife biologist that the
prospective deer breeding facility is adequate for the lawful
conduct of activities governed by the subchapter.
Former §65.603(d) provided for the renewal of a breeder permit,
provided the permittee submitted an application for renewal and
was otherwise in compliance with the requirements of the sub-
chapter; however, the rule did not explicitly state a requirement
for timely renewal. Therefore, the amendment specifies that an
application for a renewal must be timely filed. All deer breeder
permits expire each July 1. The department notifies each permit-
tee of pending expiration and reminds the permittee to submit a
renewal application if they desire to continue deer breeding. The
department considers that a renewal application is timely filed if it
is received prior to the expiration of the current permit. However,
the department is sympathetic to unpredictable and unexpected
events that can occur; therefore, the amendment allows the de-
partment to consider the particulars of an applicant’s situation in
the event the applicant is unable to timely file a renewal applica-
tion, with the understanding that the applicant must be making
satisfactory progress towards resolution of the situation.
Prior to this rulemaking, §65.603(f) required permittees to submit
an accurate diagram to the department whenever a breeder fa-
cility was "enlarged or added to." The provision was intended to
apply to changes that increase the size of the facility or include
physical area that was not previously part of the facility. The
regulated community has commented that the current language
could be misunderstood to mean that changes to the placement
of pens or gates within a permitted facility would require the filing
of a new diagram with the department. Therefore, the amend-
ment requires a new diagram to be submitted to the depart-
ment whenever a permittee alters "the exterior dimensions of a
breeder facility, either by enlargement or reconfiguration."
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The amendment to §65.604, concerning Disease Monitoring,
eliminates a time-sensitive provision that is no longer necessary
and identifies the effective date of a previous rulemaking. The
amendment also allows for the testing of deer for Chronic Wast-
ing Disease at any facility approved by the U.S. Department of
Agriculture to perform such tests.
Prior to this rulemaking, §65.604(a) stipulated that the provi-
sions of subsections (b) - (d) and (g) were to take effect April
1, 2007. This effective date was created in order to defer the ef-
fectiveness of those provisions until other provisions governing
disease-surveillance requirements could be brought into effect.
The current provision is no longer necessary because that date
has passed and those requirements are now in effect.
Similarly, former §65.604(e) and (f), redesignated as sub-
sections (d) and (e), referred to "the effective date of this
subsection." The language was necessary because the depart-
ment wished to defer the effectiveness of those subsections.
Now that the effective date is known, the department has
identified it in the rules so that interested parties will not have to
search through previous rulemakings.
The amendment to §65.605, concerning Holding Facility Stan-
dards and Care of Deer, removes a reference to §65.607,
concerning Marking of Deer, because that section has been
repealed. The reference has been replaced with a reference to
Parks and Wildlife Code, §43.3561, which prescribes marking
requirements by statute. The amendment also makes changes
to terminology as discussed. The amendment also removes the
requirement that notification of an escaped deer be notarized.
Notarization is not necessary as a means to certify that the
information is accurate and true to the applicant’s knowledge,
because the notification application is a government record and
falsification is, therefore, an offense under Penal Code, §37.10.
Therefore, the current requirement is unnecessary.
The amendment to §65.608, concerning Annual Reports and
Records, eliminates a provision requiring permittees to maintain
documentation attesting to the source or origin of deer held
by the permittee. Under the provisions of House Bill 1308,
Parks and Wildlife Code, §43.359 was amended to require a
deer breeder to maintain an accurate and legible record of all
breeder deer acquired, purchased, propagated, sold, trans-
ferred, or disposed of and any other information required by
the department that reasonably relates to the regulation of deer
breeders. Additionally, House Bill 1308 amended Parks and
Wildlife Code, §43.359, to require deer breeders to make any
information required under Parks and Wildlife Code, Chapter
43, Subchapter L, for the previous two reporting years available
to a game warden or another authorized department employee.
Therefore, the provision is no longer necessary.
The amendment to §65.610, concerning Transfer of Deer, makes
changes to terminology, makes references to statutory provi-
sions, clarifies the meaning of a provision affecting permit pos-
session, and rewords a provision for clarity.
The amendment to §65.610(c) allows the temporary possession
of breeder deer by a person who is not a permitted deer breeder,
provided the person possesses a valid transfer permit. Under
previous rule, possession of breeder deer by unpermitted per-
sons could only occur for purposes of release. Discussions with
the Breeder User Group convinced the department that employ-
ees of deer breeders should be allowed to transport breeder deer
under the authority of a transfer permit.
Under previous §65.610(d)(2), the release of buck breeder deer
was prohibited during an open season and during the 10-day
period immediately prior to an open season, unless the buck’s
antlers had been removed. House Bill 1308 provided an excep-
tion to this prohibition by allowing the transfer of antlered buck
deer to another breeding facility or to a facility operated under a
deer management permit. The amendment provides for the ex-
ceptions created under House Bill 1308.
Previous §65.610(d)(3) allowed a person who is not a breeder
permit holder to be in possession of breeder deer under a trans-
fer permit if the deer are being transported for purposes of re-
lease. The provision is no longer necessary because of the
amendment to 65.610(c), which authorizes temporary posses-
sion of breeder deer by a person who is not a permitted deer
breeder.
Previous §65.610(e)(4) was awkwardly worded. The amend-
ment restates the provision in a clearer fashion.
The amendment to §65.611, concerning Prohibited Acts, elimi-
nates three subsections that are no longer necessary and iden-
tifies the effective date of a previous rulemaking.
Previous §65.611(c) prohibited the possession of deer taken
from the wild within a breeder facility. However, under House
Bill 1308, Parks and Wildlife Code, §43.365 was amended
to eliminate the offense of taking, trapping, or capturing or
attempting to take, trap, or capture white-tailed deer or mule
deer from the wild. Parks and Wildlife Code, §43.061, makes
it an offense for any person to capture, transport, or transplant
any game animal or game bird from the wild unless that person
has obtained a permit to trap, transport, and transplant from
the department. Additionally, the violation of under §43.061 is a
Class B misdemeanor rather than a Class C misdemeanor. As
a result, former subsection (c) became unnecessary.
The amendment to §65.611 also eliminates former subsection
(f), which prohibits the hunting or killing of breeder deer within
a breeder facility. House Bill 1308 amended Parks and Wildlife
Code, §43.365, to allow for the euthanization of breeder deer for
humane dispatch or disease testing and prohibits the hunting or
killing of breeder deer except as provided by commission rule.
The amendment to §65.611 also eliminates former subsection
(h), which prohibits the sale of breeder deer unless either the
purchaser or seller possesses a permit valid for the transaction.
The amendments affecting the transfer permit make the provi-
sions of subsection (h) redundant and, therefore, unnecessary.
Previous §65.611(i), redesignated as subsection (f), states that
the subsection does not apply to breeder deer possessed before
the effective date of the subsection. When the rule was promul-
gated, the effective date of the rulemaking was not known. Now
that the effective date is known, the amendment would identify
that date for the sake of ease and convenience.
The amendment to §65.612, concerning Disposition of Deer,
changes terminology where necessary as previously discussed.
The rules as adopted will function by implementing the require-
ments of House Bill 1308, enacted by the 80th Texas Legislature,
which amended Parks and Wildlife Code, Chapter 43, Subchap-
ter L; by making the rules less burdensome; and by making reg-
ulatory terminology clearer and more accurate.
The department received three comments opposing adoption of
the proposed rules. Of those comments, two expressed a spe-
cific rationale or reasoning for opposing adoption. Those com-
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ments, accompanied by the department’s response to each, are
as follows.
One commenter opposed adoption of the proposed rules and
stated that captive deer breeding should be eliminated entirely.
The department disagrees with the comment and responds that
Parks and Wildlife Code, Chapter 43, Subchapter L, requires the
department to "issue a permit to a qualified person to possess
live breeder deer in captivity." The commission does not have the
authority to eliminate or modify that requirement. No changes
were made as a result of the comment.
One commenter opposed adoption of the proposed rules and
stated that deer belong to the state and the only deer breeding
should be done in the wild. The department disagrees with the
comment and responds that Parks and Wildlife Code, Chapter
43, Subchapter L, requires the department to "issue a permit to
a qualified person to possess live breeder deer in captivity." The
commission does not have the authority to eliminate or modify
that requirement. No changes were made as a result of the com-
ment.
The department received five comments supporting adoption of
the proposed rules.
The Texas Wildlife Association commented in support of adop-
tion of the proposed rules.
SUBCHAPTER T. DEER BREEDER PERMITS
31 TAC §§65.601 - 65.605, 65.608, 65.610 - 65.612
The amendments are adopted under Parks and Wildlife Code,
§43.357, which authorizes the commission to make regulations
governing the possession of breeder deer held under Parks and
Wildlife Code, Chapter 43, Subchapter L; the recapture of law-
fully possessed breeder deer that have escaped from the facil-
ity of a deer breeder; permit applications and fees; reporting
requirements; procedures and requirements for the purchase,
transfer, sale, or shipment of breeder deer; the endorsement of
a deer breeder facility by a certified wildlife biologist; the number
of breeder deer that a deer breeder may possess; and the dates
for which a deer breeder permit is valid.
§65.604. Disease Monitoring.
(a) No person shall remove, or authorize or cause the removal
of a live breeder deer from a facility permitted under this subchapter
unless:
(1) the facility is designated by the department as move-
ment qualified; or
(2) the removal is specifically authorized by the depart-
ment.
(b) No person shall knowingly or intentionally allow the in-
troduction of a live breeder deer from a facility that is not movement
qualified into a facility permitted under this subchapter.
(c) The department may authorize the transfer of breeder deer
from a facility that is not movement qualified or for which there is no
valid deer breeder permit to a facility permitted under this subchapter;
however, the receiving facility shall not allow any breeder deer to be
moved from the facility for a period of one year from the date the trans-
fer occurs.
(d) A facility permitted under this subchapter is movement
qualified if no CWD test results of ’detected’ have been returned from
an accredited test facility for breeder deer submitted from the facility
or at least one of the following criteria is satisfied:
(1) the facility is certified by the Texas Animal Health
Commission (TAHC) as having a CWD Monitored Herd Status of
Level A or higher;
(2) less than five eligible breeder deer mortalities have oc-
curred within the facility as of May 23, 2006; or
(3) CWD test results of ’not detected’ have been returned
from an accredited test facility on a minimum of 20% of all eligible
breeder deer mortalities occurring within the facility as of May 23,
2006.
(e) An eligible mortality is any lawfully possessed breeder
deer aged 16 months or older that has died within a facility after May
23, 2006.
(f) A facility is no longer movement qualified if it cannot meet
the requirements of subsection (d) of this section as of March 31 of any
year; however, a facility may reestablish movement qualified status at
any time by meeting the requirements of subsection (d) of this section.
(g) If a person receives or accepts into a facility that is move-
ment qualified a breeder deer from a facility that is known by the person
not to be a movement qualified facility, the receiving facility immedi-
ately and automatically loses movement qualified status for a period
of one year from the date the transfer occurred, as determined by the
department.
(h) Except as provided in this subsection, no person shall in-
troduce into or remove deer from or allow or authorize breeder deer to
be introduced into or removed from any facility for which a test result
of ’detected’ has been obtained from an accredited test facility. The
provisions of this subsection take effect immediately upon the posting
of notice by the department at the facility that a ’detected’ result has
been obtained and continue in effect until:
(1) the facility meets the requirements of subsection (d) of
this section; and
(2) the department specifically authorizes the resumption
of permitted activities at the facility.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Texas Parks and Wildlife Department
Effective date: March 23, 2008
Proposal publication date: December 14, 2007
For further information, please call: (512) 389-4775
♦ ♦ ♦
SUBCHAPTER T. SCIENTIFIC BREEDER’S
PERMITS
31 TAC §65.607
The repeal is adopted under Parks and Wildlife Code, §43.357,
which authorizes the commission to make regulations governing
the possession of breeder deer held under Parks and Wildlife
Code, Chapter 43, Subchapter L; the recapture of lawfully pos-
sessed breeder deer that have escaped from the facility of a deer
breeder; permit applications and fees; reporting requirements;
procedures and requirements for the purchase, transfer, sale, or
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shipment of breeder deer; the endorsement of a deer breeder fa-
cility by a certified wildlife biologist; the number of breeder deer
that a deer breeder may possess; and the dates for which a deer
breeder permit is valid.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Texas Parks and Wildlife Department
Effective date: March 23, 2008
Proposal publication date: December 14, 2007
For further information, please call: (512) 389-4775
♦ ♦ ♦
TITLE 34. PUBLIC FINANCE
PART 1. COMPTROLLER OF PUBLIC
ACCOUNTS
CHAPTER 3. TAX ADMINISTRATION
SUBCHAPTER GG. INSURANCE TAX
34 TAC §3.834
The Comptroller of Public Accounts adopts an amendment
to §3.834, concerning volunteer fire department assistance
fund assessment pursuant to the Insurance Code, Chapter
2007, without changes to the proposed text as published in the
January 25, 2008, issue of the Texas Register (33 TexReg 658).
Subsection (a) is being amended to clarify the calculation of the
assessment, clarify the final assessment date, and delete the
definition of assessment date. Subsection (b) now sets out the
formula for the calculation of the assessment. Subsection (e) is
amended to stipulate that insurers may recoup the assessment
from policy holders. Subsections (d), (f), and (g) are amended
to correct statutory citations due to the recodification of the In-
surance Code. The remaining subsections are being relettered
accordingly.
No comments were received regarding adoption of the amend-
ment.
The amendment is adopted under Tax Code, §111.002 and
§111.0022, which provide the comptroller with the authority to
prescribe, adopt, and enforce rules relating to the administration
and enforcement of the provisions of Tax Code, Title 2, and
taxes, fees, or other charges which the comptroller administers
under other law.
The rule implements Texas Insurance Code, Chapter 2007.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Comptroller of Public Accounts
Effective date: March 30, 2008
Proposal publication date: January 25, 2008
For further information, please call: (512) 475-0387
♦ ♦ ♦
PART 3. TEACHER RETIREMENT
SYSTEM OF TEXAS
CHAPTER 31. EMPLOYMENT AFTER
RETIREMENT
SUBCHAPTER C. EMPLOYMENT AFTER
DISABILITY RETIREMENT
34 TAC §§31.35 - 31.37
The Board of Trustees (Board) of the Teacher Retirement Sys-
tem of Texas (TRS) adopts new §§31.35 - 31.37 relating to a dis-
ability retiree’s report of excess compensation earned for work
during retirement and forfeiture of annuity payments due to ex-
cess compensation. The new sections are adopted in response
to legislation providing for the suspension or reduction of dis-
ability retirement annuity benefits received by a TRS disability
retiree based on excess compensation earned for work. The
new sections are adopted without changes to the proposed text
as published in the November 23, 2007, issue of the Texas Reg-
ister (32 TexReg 8426).
New §§31.35 - 31.37 are adopted in response to House Bill 2427,
80th Legislature, Regular Session (2007) ("H.B. 2427"). H.B.
2427 amended the provisions of the TRS retirement plan to au-
thorize TRS to adopt rules relating to the suspension or reduction
of disability retirement annuities based on compensation earned
by a disability retiree. H.B. 2427 also requires a disability retiree
whose annuity is suspended to pay an additional premium for
coverage under the retirees’ health benefit plan, TRS-Care, as
determined by TRS as the trustee for TRS-Care, up to the to-
tal cost of coverage for the retiree and any dependents, during
the period of time the annuity is suspended. To implement the
payment of any additional TRS-Care premiums because of the
forfeiture of disability retirement annuities under adopted new
§§31.35 - 31.37, TRS also adopts amended TRS-Care rule 34
TAC §41.5 (relating to Payment of Contributions), as published
elsewhere in this issue of the Texas Register.
Adopted new §31.35 concerns a disability retiree’s report of ex-
cess compensation. The adopted new section would require
a new disability retiree to report earned compensation to TRS
when the annual compensation exceeds the greater of the dis-
ability retiree’s highest salary in any school year before retire-
ment or $40,000. Under the adopted rule, a report would not be
required for a calendar year in which the retirement annuity pay-
ments totaled $2,000 or less. The adopted new rule would also
establish administrative requirements relating to the required re-
port, including a description of "compensation," a calendar year
schedule for the filing of a report (beginning with the first full cal-
endar year after the retiree’s effective date of retirement), and a
May 1 annual deadline for the report. Under new §31.35, TRS
may audit the compensation report of a disability retiree by re-
quiring the retiree to provide more information and may obtain
independent information regarding earnings.
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Adopted new §31.36 concerns forfeiture of disability retirement
annuity payments due to excess compensation. Under the
adopted new section, a disability retiree’s monthly annuity
payments would be forfeited if the retiree reported earned
compensation in excess of the limit established under adopted
new §31.35. The new section provides, however, that TRS
would resume annuity payments following receipt of a new
report showing that compensation had ceased or decreased
sufficiently. The adopted new rule also provides for the forfeiture
of disability retirement annuities if TRS were to learn that a
disability retiree had failed to report compensation in excess of
the limit.
Adopted new §31.37 concerns the applicability of excess com-
pensation provisions to employment after retirement in Texas
public educational institutions. Under the adopted new section,
a disability retiree is subject to the reporting and forfeiture pro-
visions if the retiree earns compensation for employment by a
Texas public educational institution, regardless of whether the
employment results in forfeiture of an annuity in the month of
employment under existing employment after retirement rules.
No comments were received regarding the proposed new sec-
tions.
Statutory Authority: The new sections are adopted under the
authority of the following sections of the Government Code:
§824.310, which authorizes TRS to adopt rules relating to the
suspension or reduction of disability retirement annuities based
on compensation earned by a disability retiree; §824.301, which
authorizes the Board to adopt rules requiring the submission to
TRS of additional information about a disability; and §825.102,
which authorizes the Board to adopt rules for the administration
of the funds of the retirement system.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Teacher Retirement System of Texas
Effective date: March 27, 2008
Proposal publication date: November 23, 2007
For further information, please call: (512) 542-6438
♦ ♦ ♦
CHAPTER 41. HEALTH CARE AND
INSURANCE PROGRAMS
SUBCHAPTER A. RETIREE HEALTH CARE
BENEFITS (TRS-CARE)
34 TAC §41.2
The Board of Trustees (Board) of the Teacher Retirement
System of Texas (TRS) adopts amendments to §41.2 relating to
additional enrollment opportunities under TRS-Care, the health
benefits program for TRS retirees administered by TRS, as
trustee. The substantive amendments, located in a new sub-
section (b), are adopted mainly to address special enrollment
events under TRS-Care. The amended section is adopted with
non-substantive changes to the formatting of the proposed text
of §41.2(a), (a)(8) and (b)(1) as published in the November 30,
2007, issue of the Texas Register (32 TexReg 8699).
The substantive amendments to §41.2, located in a new subsec-
tion (b), as noted above, are adopted mainly to address special
enrollment events under TRS-Care, which have been defined by
TRS rule. Pursuant to Board authorization granted in February
2007, TRS filed the appropriate documentation with the Centers
for Medicare and Medicaid Services (CMS) to elect to exempt
(i.e., opt out) TRS-Care from Provisions 2 and 3 of the Health In-
surance Portability and Accountability Act of 1996 (HIPAA). Pro-
vision 2 of HIPAA addresses special enrollment events. By opt-
ing out of this provision of HIPAA, the special enrollment events
of TRS-Care are described and defined in new subsection (b) of
amended §41.2, through the adoption of HIPAA standards, save
and except as to listed exceptions to HIPAA contained therein.
New subsection (b) of the amended rule clarifies that individuals
who are already enrolled in TRS-Care may not elect a different
plan upon the occurrence of a special enrollment event. Also,
a TRS pension retiree who is not already enrolled in TRS-Care
cannot enroll in TRS-Care as a result of a special enrollment
event applicable to his dependent. Finally, in no event, as a re-
sult of a special enrollment event applicable to the dependent,
may the dependent of a TRS pension retiree enroll in TRS-Care
if the TRS pension retiree is not already enrolled in TRS-Care.
The non-substantive amendments to §41.2 relate to a general
reorganization of this rule into three distinct and separately
addressed additional enrollment opportunities: an Age 65
Additional Enrollment Opportunity addressed in §41.2(a), the
above noted special enrollment event opportunity addressed in
§41.2(b), and an enrollment opportunity established by TRS ad-
dressed in §41.2(c). The remaining proposed non-substantive
amendments to §41.2 are proposed for purposes of clarification
or to delete subsections that are no longer necessary. The tech-
nical, non-substantive change to the formatting of the proposed
text as published occurs in §41.2(a): the phrase in subsection
(a) referring back to the same subsection, i.e., back to itself --
"as described in subsection (a) of this section" -- is changed to
read, "as described in this subsection." The change does not
require republication of the amended rule for public comment.
No comments were received regarding the proposed amended
section.
Statutory Authority: The amended section is adopted under the
authority of §1575.052, Insurance Code, which authorizes the
Board to adopt rules it considers necessary to implement and
administer the TRS-Care program.
§41.2. Additional Enrollment Opportunities.
(a) Age 65 Additional Enrollment Opportunity. "Eligible par-
ticipants," as defined in paragraph (1) of this subsection, have an addi-
tional enrollment opportunity in TRS-Care as described in this subsec-
tion when they become 65 years old (the "Age 65 Additional Enroll-
ment Opportunity").
(1) For purposes of this subsection, the term "eligible par-
ticipants" means:
(A) all TRS service retirees who are enrolled in TRS-
Care;
(B) dependents, as defined in Insurance Code,
§1575.003, who are enrolled in TRS-Care and who are eligible to
enroll in TRS-Care in their own right as a TRS service or disability
retiree; and
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(C) surviving spouses, as defined in Insurance Code,
§1575.003 who are enrolled in TRS-Care.
(2) Those eligible participants who are enrolled in TRS-
Care on August 31, 2004, and who become 65 years old after that date
have the Age 65 Additional Enrollment Opportunity on the date that
they become 65 years old.
(3) Those eligible participants who enroll in TRS-Care af-
ter August 31, 2004, and who become 65 years old after the date of
their enrollment have the Age 65 Additional Enrollment Opportunity
on the date that they become 65 years old.
(4) The Age 65 Additional Enrollment Opportunity for
those eligible participants who enroll in TRS-Care after August 31,
2004, and who are 65 years old or older when they enroll in TRS-Care
runs concurrently with the initial enrollment period as set out in
§41.1 of this title (relating to Initial Enrollment Periods for the Health
Benefits Program Under the Texas Public School Retired Employees
Group Benefits Act (TRS-Care)).
(5) An eligible participant who is not enrolled in Medicare
Part A at the time of his or her Age 65 Additional Enrollment Oppor-
tunity can enroll in the next-higher TRS-Care coverage tier, as deter-
mined by TRS-Care, and add dependent coverage in that same cover-
age tier.
(6) An eligible participant who is enrolled in Medicare Part
A at the time of his or her Age 65 Additional Enrollment Opportunity
can enroll in any TRS-Care coverage tier and add dependent coverage
in that same coverage tier.
(7) An eligible participant, at the time of his or her Age 65
Additional Enrollment Opportunity, can choose to remain in the same
TRS-Care coverage tier and add dependent coverage in that coverage
tier.
(8) The period to enroll in TRS-Care pursuant to the Age 65
Additional Enrollment Opportunity for eligible participants described
in paragraph (2) or (3) of this subsection expires at the end of the later
of:
(A) the 31st day following the last day of the month in
which the eligible participant becomes 65 years old; or
(B) the 31st day after the date printed on the notice of
the additional enrollment opportunity sent to the eligible participant at
the eligible participant’s last-known address, as shown in the TRS-Care
records.
(b) Special Enrollment Event Opportunity.
(1) Except as provided in the exceptions found in subpara-
graphs (A) - (C) of this paragraph, an individual who becomes eligi-
ble for coverage under the special enrollment provisions of the Health
Insurance Portability and Accountability Act of 1996 (Pub. L. No.
104-191, 110 Stat. 1936 (1996)), including a dependent whose cover-
age under TRS-Care was waived due to the existence of other coverage
for the dependent during the Age 65 Additional Enrollment Opportu-
nity described in subsection (a) of this section, may elect to enroll in
TRS-Care.
(A) In no event may an individual who is already en-
rolled in TRS-Care elect a different plan, for himself or any eligible
dependents, but may only add eligible dependents for coverage under
the individual’s existing plan selection upon the occurrence of a special
enrollment event.
(B) In no event may a TRS retiree enroll in TRS-Care
as a result of a special enrollment event applicable to his dependent.
(C) In no event, as a result of a special enrollment event
applicable to the dependent, may the dependent of a TRS retiree enroll
in TRS-Care if the TRS retiree is not enrolled in TRS-Care.
(2) The enrollment period for an individual who becomes
eligible for coverage due to a special enrollment event shall be the
31 calendar days immediately after the date of the special enrollment
event. To make an effective election, a completed TRS-Care applica-
tion must be received by TRS within this 31-day period.
(c) Enrollment Opportunity Established by TRS. If an eligible
TRS retiree or his eligible dependent does not have either an Age 65
Additional Enrollment Opportunity or a special enrollment event, then
he may enroll in TRS-Care only during a subsequent enrollment period
established by TRS.
(d) This section does not affect the right of a TRS service re-
tiree or surviving spouse enrolled in a TRS-Care coverage tier to drop
coverage, select a lower coverage tier, or drop dependents at any time.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Teacher Retirement System of Texas
Effective date: March 25, 2008
Proposal publication date: November 30, 2007
For further information, please call: (512) 542-6438
♦ ♦ ♦
34 TAC §41.5
The Board of Trustees (Board) of the Teacher Retirement Sys-
tem of Texas (TRS) adopts amendments to §41.5 concerning a
disability retiree’s payment of monthly contributions for their own
participation and their dependents’ participation in the health
benefits program for TRS retirees (TRS-Care), administered by
TRS as trustee. The amended section is adopted in response
to legislation providing for an additional contribution by disability
retirees who earn excess compensation for work during retire-
ment. The amended section is adopted without changes to the
proposed text as published in the November 23, 2007, issue of
the Texas Register (32 TexReg 8428).
House Bill 2427, 80th Legislature, Regular Session (2007) ("H.B.
2427") authorizes TRS to adopt rules requiring TRS disability re-
tirees to report income earned from other employment and to
adopt rules providing for suspension of coverage or reduction
of disability retirement annuities based on compensation earned
by a disability retiree. H.B. 2427 also requires a disability retiree
whose annuity is suspended to pay additional TRS-Care pre-
mium amounts as determined by the trustee. Amended §41.5, a
TRS-Care rule, is adopted in response to H.B. 2427. To imple-
ment the related pension provisions concerning the suspension
of coverage or reduction of disability retirement annuities based
on compensation earned by a disability retiree, the Board also
adopts new rules 34 TAC §§31.35 (relating to Disability Retiree
Report of Excess Compensation), 31.36 (relating to Forfeiture
of Disability Retirement Annuity Payments Due to Excess Com-
pensation), and 31.37 (relating to Applicability of Excess Com-
pensation Provisions to Employment in Texas Public Educational
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Institutions), as published elsewhere in this issue of the Texas
Register.
Amended §41.5 requires a disability retiree whose annuity pay-
ments have been forfeited pursuant to H.B. 2427 to pay the total
cost of TRS-Care coverage, including dependent coverage, dur-
ing the months of annuity forfeiture. Failure to timely pay such
total costs will result in the suspension of TRS-Care coverage
for the disability retiree and his dependents. During the suspen-
sion of coverage, (i) coverage under TRS-Care will cease and
the costs of coverage for TRS-Care will no longer accrue, and
(ii) TRS-Care coverage of a dependent shall not be terminated
for failure to make the required contribution for coverage, and
(iii) TRS-Care 2 or TRS-Care 3 coverage of a disability retiree
shall not be dropped to TRS-Care 1 coverage for failure to make
any required contribution for coverage.
No later than the last day of the month in which TRS resumes
annuity payments to the disability retiree, the amended section
requires the disability retiree to pay all costs of TRS-Care cov-
erage due and owing, including past due amounts for coverage
prior to the suspension of coverage and the costs of coverage
for all months during which the disability retiree’s annuity pay-
ments are resumed, if any. Failure to timely make such a pay-
ment will result in (i) any TRS-Care 2 or TRS-Care 3 coverage
held by a disability retiree before the suspension being dropped
to TRS-Care 1 coverage, (ii) TRS-Care 1 coverage being re-
sumed for the disability retiree who had TRS-Care 1 coverage
before the suspension of coverage, at no cost to the disability
retiree, and (iii) TRS-Care coverage for the disability retiree’s
dependents who were enrolled in TRS-Care 1, 2, or 3 being ter-
minated.
Pursuant to amended §41.5, reinstatement of TRS-Care cover-
age will be effective the first (1st) day of the earliest month for
which the disability retiree’s annuity payments are resumed. For
example, if in May, the disability retiree’s annuity payments are
resumed for not only the month of April, but also the month of
March, then the disability retiree’s TRS-Care coverage is also
reinstated effective the first (1st) day of March. As noted above,
the amounts then due and owing from the disability retiree would
include an amount payable for TRS-Care coverage during the
month of March and April in this example.
A disability retiree may not change TRS-Care 1 coverage tier or
add dependents unless and until the disability retiree has an ad-
ditional enrollment opportunity as set out in 34 TAC §41.2 (relat-
ing to Additional Enrollment Opportunities) or some other oppor-
tunity under §1575.161 of the Insurance Code (relating to Open
Enrollment; Additional Enrollment Periods).
The non-substantive amendments to §41.5 are adopted for pur-
poses of clarification.
No comments were received regarding the proposed amended
section.
Statutory Authority: The amended section is adopted under the
following sections of the Insurance Code: §1575.052, which au-
thorizes TRS as trustee for TRS-Care to adopt rules reasonably
necessary to implement and administer TRS-Care, including
procedures for contributions and deductions, and §1575.212,
which authorizes TRS as trustee for TRS-Care to establish
ranges for payment of the share of total costs allocated under
§1575.211 to retirees.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Teacher Retirement System of Texas
Effective date: March 27, 2008
Proposal publication date: November 23, 2007
For further information, please call: (512) 542-6438
♦ ♦ ♦
34 TAC §41.7
The Board of Trustees (Board) of the Teacher Retirement Sys-
tem of Texas (TRS) adopts amendments to §41.7 relating to the
effective date of coverage under TRS-Care, the health benefits
program for TRS retirees administered by TRS, as trustee.
The substantive amendments are adopted mainly to implement
recent legislation concerning health benefit coverage during the
transition period from active employment to retirement. The
amended section is adopted without changes to the proposed
text of the rule as published in the November 30, 2007, issue of
the Texas Register (32 TexReg 8701).
TRS has in the past facilitated the transition of retiring individuals
from their existing health coverage to coverage under TRS-Care
by having in place an option to defer the effective date of TRS-
Care coverage. Depending upon the date of the individual’s re-
tirement and the date TRS received the individual’s retirement
application, a TRS member could defer the effective date of his
TRS-Care coverage for either one or two months.
House Bill 973, 80th Legislature, Regular Session (2007) ("H.B.
973") made changes to §22.004 of the Education Code (relating
to Group Health Benefits for School Employees) that entitle an
employee of a district, who resigns effective after the last day of
an instructional year, to participate or be enrolled in his existing
coverage, whether under TRS-ActiveCare or under some other
coverage offered by the individual’s employer, for an additional
period of time beyond his date of resignation. In the usual sit-
uation, this additional period of time will extend the individual’s
existing coverage through the summer months (i.e., June, July,
and August). In light of the above, TRS amends §41.7 to ex-
pand the existing option to defer TRS-Care coverage to allow
TRS members to defer the effective date of TRS-Care cover-
age for themselves and their eligible dependents for up to three
months. This additional month of available deferment will allow
individuals greater flexibility to avoid either having to pay premi-
ums for coverage under both their existing health benefits plan
and under TRS-Care for the month of August or having to drop
their coverage under their existing health benefits plan during the
month of August while at the same time starting their TRS-Care
coverage.
Accordingly, in relettered subsection (b) of amended §41.7, re-
gardless of the date a TRS member submits her application for
retirement, if the TRS member timely submits an application for
TRS-Care coverage, she may defer the effective date of cover-
age for herself and her eligible dependents to the first day of any
of the three (3) months immediately following the month after the
effective date of retirement. However, in no event may the TRS
member choose an effective date for TRS-Care coverage that
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begins before the first day of the month that immediately follows
the month in which the TRS-Care application for coverage is re-
ceived by TRS-Care.
For example, consider an individual who chooses a retirement
date of May 31st. Assume that this individual submits his appli-
cation for TRS-Care coverage before his retirement date of May
31st. Normally, this individual’s TRS-Care coverage will begin
on June 1st. However, this individual may choose to have his
TRS-Care coverage begin on July 1st, August 1st, or Septem-
ber 1st (i.e., the first day of any of the three (3) months imme-
diately following the month after the effective date of his retire-
ment). However, if this same individual does not submit his ap-
plication for TRS-Care coverage until July, then this individual’s
TRS-Care coverage will normally begin on August 1st. Assum-
ing this individual still chooses a May 31st retirement date, this
individual can defer the effective date of his TRS-Care coverage
to September 1st. This retiree cannot choose to have TRS-Care
coverage begin June 1st or July 1st, nor can he defer the effec-
tive date of his coverage to October 1st or November 1st.
The non-substantive amendments to §41.7 are adopted for pur-
poses of clarification (for example, see relettered §41.7(f) con-
cerning special enrollment events) or to delete subsections that
are no longer necessary.
No comments were received regarding the proposed amended
section.
Statutory Authority: The amended section is adopted under the
authority of §1575.052, Insurance Code, which authorizes the
Board to adopt rules it considers necessary to implement and
administer the TRS-Care program.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Teacher Retirement System of Texas
Effective date: March 25, 2008
Proposal publication date: November 30, 2007
For further information, please call: (512) 542-6438
♦ ♦ ♦
SUBCHAPTER C. TEXAS SCHOOL
EMPLOYEES GROUP HEALTH (TRS-
ACTIVECARE)
34 TAC §41.50, §41.51
The Board of Trustees (Board) of the Teacher Retirement
System of Texas (TRS) adopts amendments to the following
rules for the health benefits program for active public education
employees (TRS-ActiveCare) administered by TRS, as trustee:
§41.50 concerning administrative appeals relating to claims and
§41.51 concerning administrative appeals relating to eligibility.
The amended sections are adopted without changes to the
proposed text as published in the December 7, 2007, issue of
the Texas Register (32 TexReg 9097).
Amended §41.50 and §41.51 respectively address the process
that participants in TRS-ActiveCare can use to appeal a denial
of a claim or a denial of a request to enroll in TRS-ActiveCare.
Before the merits of an appeal are reviewed by the TRS Ap-
peal Committee (the "Committee"), a determination is made as
to whether or not the appeal has been timely filed. If the Commit-
tee determines that the appeal was not timely made, this finding
becomes the final decision of TRS.
Section 41.50 concerns appeals relating to claims and other
benefits under TRS-ActiveCare that are made to the Committee
and possibly thereafter to the Executive Director. The most
significant adopted change to the section is to delete current
subsection (f) and replace it with adopted new subsection (o).
The adopted change under new subsection (o) provides that the
Committee shall review appeals made at any stage of the ap-
peal process for timeliness and not just the appeal initially made
within the appeal process. The remaining changes adopted for
§41.50 are for clarification and renumbering purposes only.
Section 41.51 concerns appeals relating to eligibility under TRS-
ActiveCare. The rule addresses appeals relating to eligibility that
are made to the Committee and possibly thereafter to the Exec-
utive Director. The most significant adopted change to §41.51 is
to delete current subsection (e) and replace it with adopted new
subsection (i). As with the adopted amendments to §41.50(o),
the adopted change under new subsection (i) to §41.51 provides
that the Committee shall review appeals made at any stage of
the appeal process for timeliness and not just the appeal ini-
tially made within the appeal process. The remaining changes
adopted for §41.51 are for clarification and renumbering pur-
poses only.
No comments were received regarding the proposed amended
sections.
Statutory Authority: The amended sections are adopted under
the authority of §1579.052, Insurance Code, which authorizes
the Board to adopt rules it considers necessary to implement
and administer the TRS-ActiveCare program; and §1579.101,
Insurance Code, which requires TRS to establish by rule plans
for group coverages under the TRS-ActiveCare program and to
define by rule the requirements of each coverage plan and tier
of coverage.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Teacher Retirement System of Texas
Effective date: March 25, 2008
Proposal publication date: December 7, 2007
For further information, please call: (512) 542-6438
♦ ♦ ♦
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Proposed Rule Reviews
Texas Department of Criminal Justice
Title 37, Part 6
The Texas Board of Criminal Justice files notice of intent to review
§195.51, Sex Offender Supervision. The proposed review is conducted
in accordance with Texas Government Code §2001.039, which requires
rule review every four years.
Comments should be directed to Melinda Hoyle Bozarth, General
Counsel, Texas Department of Criminal Justice, P.O. Box 13084,
Austin, Texas 78711, Melinda.Bozarth@tdcj.state.tx.us. Written
comments from the general public should be received within 30 days




Texas Department of Criminal Justice
Filed: March 7, 2008
♦ ♦ ♦
Employees Retirement System of Texas
Title 34, Part 4
The Employees Retirement System of Texas (ERS) files this notice
of intent to review 34 Texas Administrative Code (TAC), Chapter 71,
Creditable Service, pursuant to Texas Government Code §2001.039.
As required by this statute, the review will assess whether the reasons
for initially adopting 34 TAC Chapter 71 continue to exist and whether
any amendments should be made to the chapter as a result of this re-
view. The public comment period will last 30 days beginning with the
publication of this Notice of Intent to Review in the Texas Register.
Comments or questions regarding this rule review may be submitted
to Paula A. Jones, General Counsel, Employees Retirement System





Employees Retirement System of Texas
Filed: March 11, 2008
♦ ♦ ♦
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Texas Department of Agriculture
Notice of Public Hearings
In accordance with the Texas Agriculture Code, §76.004 and §76.005,
the Texas Department of Agriculture (the department) hereby provides
notice of hearings to take public comment on the department’s pro-
posed amendments to Title 4, Texas Administrative Code (TAC), Chap-
ter 7, §7.23 and §7.24, concerning pesticide licensing and regulation.
The proposed amendments are published in the February 29, 2008, is-
sue of the Texas Register (33 TexReg 1673). The proposed amend-
ments to §7.23 add language to clarify that a liability insurance policy
is the only acceptable form of proof of financial responsibility for ap-
plicator businesses, which is the department’s current practice. The
proposed amendments to §7.24 add language that requires that com-
mercial or noncommercial applicators that are certified in the aerial
application category obtain three of the required five continuing ed-
ucation units (CEUs) in laws and regulations, drift minimization and
pesticide safety activities addressing human factors. Persons directly
affected by the proposed amendments are pesticide applicators licensed
with or seeking licensure from the department under the Texas Agri-
culture Code, Chapter 76 and Title 4, TAC, Chapter 7.
Hearings will be held on Monday, March 24, 2008, at the Texas De-
partment of Agriculture regional offices, as follows:
(1) West Texas Regional Office: Beginning at 10:00 a.m., at 4502
Englewood Avenue, Lubbock, Texas. For information contact Steve
Jones, (806) 799-8555.
(2) North Texas Regional Office: Beginning at 3:00 p.m., at 1720 Regal
Row, Suite 118, Dallas, Texas. For information contact E. W. Wesley,
(214) 631-0265.
(3) Gulf Coast Regional Office: Beginning at 10:00 a.m., at the Elias
Ramirez State Office Building, 5425 Polk Street, Suite G-20, Houston,
TX 77023. For information contact Jennifer Bailey at (713) 921-8200.
(4) South Central Regional Office: Beginning at 10:00 a.m., at 8918
Tesoro Drive, Suite 120, San Antonio, Texas. For information contact
Ken Weidenfeller, (210) 820-0288
(5) Valley Regional Office: Beginning at 10:00 a.m., at 900-B East Ex-
pressway 83, San Juan, Texas. For information contact Jose Sanchez,
(956) 787-8866.
For questions about obtaining copies of the rule proposal, please
contact Jimmy Bush, Assistant Commissioner for Pesticide Programs,





Texas Department of Agriculture
Filed: March 12, 2008
♦ ♦ ♦
Capital Area Rural Transportation System
Public Notice
The Capital Area Rural Transportation System (CARTS) invites quali-
fied General Contractors to submit proposals for the construction of an
intermodal transit facility in Georgetown, Texas.
Request for Proposal and Construction Documents will be available at
CARTS Headquarters facility located at 2010 E. 6th St., Austin, Texas
78702-6050 beginning at 2:00 p.m., Wednesday March 26, 2008. A
$200.00 refundable deposit check payable to CARTS will be required
for each set, with a maximum of four (4) sets per company.
A non-mandatory pre-proposal meeting will be held at the same address
at 2:00 p.m., April 9, 2008.
The schedule is:
Wednesday, March 26: 2:00 p.m. - RFP Documents/CDs ready to be
picked up by contractors.
Wednesday, April 9: 2:00 p.m. - Pre-Proposal Conference at CARTS.
Monday, April 21: 2:00 p.m. - Deadline for Proposal Questions.
Thursday, April 24: Responses Distributed via electronic-mail only.
Wednesday, April 30: 2:00 p.m. - Proposals Due at CARTS.
Proposals will be evaluated on cost, qualifications, experience, and the




Capital Area Rural Transportation System
Filed: March 11, 2008
♦ ♦ ♦
Comptroller of Public Accounts
Notice of Contract Awards
Pursuant to Chapter 403, Texas Government Code, and Chapter 2254,
Subchapter A, Texas Government Code; and Chapters 72 - 75, Property
Code, the Comptroller of Public Accounts (Comptroller) announces
the following notice of contract awards for providing professional un-
claimed property audit services.
The Notice of Request for Proposals (RFP #179b) was published in the
July 6, 2007, issue of the Texas Register (32 TexReg 4250).
Contracts were awarded to:
Audit Services U.S., LLC, 212 West 35th Street, Suite 600, New York,
New York 10001. The term of the contract is October 5, 2007 through
August 31, 2008, with option for two additional one-year renewals.
Abandoned Property Experts, LLC, 5521 Geddes Road, Ann Arbor,
Michigan 48105. The term of the contract is November 29, 2007
through August 31, 2008, with option for two additional one-year
renewals.
Affiliated Computer Services, Inc. d/b/a ACS Unclaimed Property
Clearinghouse, 260 Franklin Street, 11th Floor, Boston, Massachusetts
IN ADDITION March 21, 2008 33 TexReg 2569
02110. The term of the contract is December 14, 2007 through August
31, 2008, with option for two additional one-year renewals.
The total amount of each contract is based on a percentage of the cash




Deputy General Counsel for Contracts
Comptroller of Public Accounts
Filed: March 6, 2008
♦ ♦ ♦
Office of Consumer Credit Commissioner
Notice of Rate Ceilings
The Consumer Credit Commissioner of Texas has ascertained the fol-
lowing rate ceilings by use of the formulas and methods described in
§§303.003, 303.005, and 303.009, Texas Finance Code.
The weekly ceiling as prescribed by §303.003 and §303.009
for the period of 03/10/08 - 03/16/08 is 18% for Con-
sumer1/Agricultural/Commercial2/credit through $250,000.
The weekly ceiling as prescribed by §303.003 and §303.009 for the
period of 03/10/08 - 03/16/08 is 18% for Commercial over $250,000.
The monthly ceiling as prescribed by §303.0053 for the period of
03/01/08 - 03/31/08 is 18% for Consumer/Agricultural/Commer-
cial/credit through $250,000.
The monthly ceiling as prescribed by §303.005 for the period of
03/01/08 - 03/31/08 is 18% for Commercial over $250,000.
1Credit for personal, family or household use.
2Credit for business, commercial, investment or other similar purpose.




Office of Consumer Credit Commissioner
Filed: March 5, 2008
♦ ♦ ♦
Notice of Rate Ceilings
The Consumer Credit Commissioner of Texas has ascertained the fol-
lowing rate ceilings by use of the formulas and methods described in
§303.003 and §303.009, Texas Finance Code.
The weekly ceiling as prescribed by §303.003 and §303.009
for the period of 03/17/08 - 03/23/08 is 18% for Con-
sumer1/Agricultural/Commercial2/credit through $250,000.
The weekly ceiling as prescribed by §303.003 and §303.009 for the
period of 03/17/08 - 03/23/08 is 18% for Commercial over $250,000.
1Credit for personal, family or household use.




Office of Consumer Credit Commissioner
Filed: March 10, 2008
♦ ♦ ♦
Court of Criminal Appeals
Order Amending Texas Rules of Evidence and Appellate
Procedure
IN THE COURT OF CRIMINAL APPEALS OF TEXAS
Misc. Docket No. 08-100
It is hereby ORDERED that:
1. Pursuant to Texas Government Code §§22.108 and 22.109, the Texas
Rules of Evidence and the Texas Rules of Appellate Procedure are
amended as follows.
2. Comments on these revisions may be submitted to the Court of
Criminal Appeals in writing on or before June 30, 2008.
3. These amended rules, with any changes made after public comments
are received, take effect September 1, 2008.
4. The Clerk is directed to:
a. file a copy of this Order with the Secretary of State;
b. cause a copy of this Order to be mailed to each registered member
of the State Bar of Texas by publication in the Texas Bar Journal;
c. send a copy of this Order to each elected member of the Legislature
before December 1, 2008; and
d. submit a copy of this Order for publication in the Texas Register.
SIGNED AND ENTERED this 4th day of March, 2008.
__________________________________________
Sharon Keller, Presiding Judge
__________________________________________















TEXAS RULES OF EVIDENCE
Rule 503. Lawyer-Client Privilege
(a) Definitions. [no change]
(b) Rules of Privilege. General Rule of Privilege. (1) General rule of
privilege. A client has a privilege to refuse to disclose and to prevent
any other person from disclosing confidential communications made
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for the purpose of facilitating the rendition of professional legal ser-
vices to the client:
(1)(A) between the client or a representative of the client and the
client’s lawyer or a representative of the lawyer;
(2)(B) between the lawyer and the lawyer’s representative;
(3)(C) by the client or a representative of the client, or the client’s
lawyer or a representative of the lawyer, to a lawyer or a representative
of a lawyer representing another party in a pending action and concern-
ing a matter of common interest therein;
(4)(D) between representatives of the client or between the client and
a representative of the client; or
(5)(E) among lawyers and their representatives representing the same
client.
(2) Special rule of privilege in criminal cases. In criminal cases, a
client has a privilege to prevent the lawyer or lawyer’s representative
from disclosing any other fact which came to the knowledge of the
lawyer or the lawyer’s representative by reason of the attorney-client
relationship.
(c) Who May Claim the Privilege. [no change]
(d) Exceptions. [no change]
Comment to 2008 changes: This rule governs only the lawyer-client
privilege. The deletion of former Rule 503(b)(2) [Special rule of privi-
lege in criminal cases] is not intended to restrict the scope of either the
work-product doctrine or the lawyer’s professional duty not to reveal
the confidential information of a client. See Texas Disciplinary Rule
of Professional Conduct 1.05.
TEXAS RULES OF APPELLATE PROCEDURE
8.1 Notice of Bankruptcy. Any party may file a notice that a party is
in bankruptcy. The notice must contain:
(a) the bankrupt party’s name;
(b) the court in which the bankruptcy proceeding is pending;
(c) the bankruptcy proceeding’s style and case number; and
(d) the date when the bankruptcy petition was filed. ; and
(e) an authenticated copy of the page or pages of the bankruptcy petition
that show when the petition was filed.
Comment to 2008 change: The amendment eliminates the former re-
quirement that the bankruptcy notice contain certain pages of the bank-
ruptcy petition, in recognition that electronic filing is now prevalent in
bankruptcy courts and access to bankruptcy petitions is widely avail-
able through the federal PACER system.
Rule 9. Papers Generally
9.3 Number of Copies
(b) Supreme Court and Court of Criminal Appeals. Except as otherwise
provided in this rule, a A party must file the original and 11 copies of
any document addressed to either the Supreme Court or the Court of
Criminal Appeals. In the Supreme Court, only an original and two
copies of a motion for extension of time or a response to the motion
must be filed. , except that In the Court of Criminal Appeals, only the
original of the following must be filed in the Court of Criminal Appeals:
(1) a motion for extension of time or a response to the motion; or
(2) a pleading under Code of Criminal Procedure article 11.07.
9.8 Protection of Minor Child’s Identity in Appellate Proceedings
Following Parental-Rights Termination Proceedings or Juvenile
Court Proceedings
(a) Redaction ofMinors’ NamesGenerally Required in Appellate Brief-
ing and Opinions.
(1) In an appeal or original proceeding following a trial at which the
termination of parental rights was at issue, a minor child shall be iden-
tified only by one or more initial letters of the minor’s name or by a
fictitious name in any papers-except a docketing statement-submitted
to an appellate court, or in any opinion issued by an appellate court,
unless the court orders otherwise.
(2) In an appeal or original proceeding following trial proceedings un-
der Title 3 of the Family Code, a minor child shall be identified only by
one or more initial letters of the minor’s name or by a fictitious name
in any papers-except a docketing statement-submitted to an appellate
court, or in any opinion issued by an appellate court.
(b) Redaction of Parents’ Names.
(1) In an appeal or original proceeding described in paragraph (a)(1),
an appellate court may substitute in an opinion, and may order parties
and amici curiae to substitute in any papers submitted to the appellate
court, one or more initial letters or a fictitious name for the name of
a minor child’s parent or other family member if the court determines
that such substitution is necessary to protect the minor child’s identity.
(2) In an appeal or original proceeding described in paragraph (a)(2),
an appellate court must substitute in an opinion, and parties and amici
curiae must substitute in any papers submitted to the appellate court,
one or more initial letters or a fictitious name for the name of a minor
child’s parent or other family member.
(c) Redaction of Children’s Names In Copies of Appendix Items. In an
appeal or original proceeding described in paragraph (a)(1) or (a)(2),
for any necessary or optional appendix items to be included with a brief,
petition, or motion, copies of any appendix items containing the name
of a minor child shall be redacted so that the minor is identified only by
one or more initial letters of the minor’s name or by a fictitious name.
(d) Redaction of Parents’ Names In Copies of Appendix Items.
(1) In an appeal or original proceeding described in paragraph (a)(1),
an appellate court may order the substitution of initials or a fictitious
name for the name of a minor child’s parents or other family members
in any necessary or optional appendix items to be included with a brief,
petition, or motion if the court determines that such substitution is nec-
essary to protect the minor child’s identity.
(2) In an appeal or original proceeding described in paragraph (a)(2),
parties and amici curiae must substitute initials or a fictitious name
for the name of a minor child’s parents or other family members in
any necessary or optional appendix items to be included with a brief,
petition, or motion.
(e) No Alteration of Appellate Record. Nothing in this rule authorizes
alteration of the original appellate record except as specifically autho-
rized by court order.
Comment to 2008 change: This is a new rule. Family Code
§109.002(d) authorizes appellate courts, in their opinions, to identify
parties to suits affecting the parent-child relationship (SAPCR) by fic-
titious names or by initials only. This law allows courts to protect the
privacy interests of minor children involved in SAPCR proceedings,
including suits to terminate parental rights. Similarly, Family Code
§56.01(j) prohibits identification of a minor child or his family in an
appellate opinion related to juvenile court proceedings. However, as
appellate briefing becomes more widely available through electronic
IN ADDITION March 21, 2008 33 TexReg 2571
media sources, appellate courts’ efforts to protect minor children’s
privacy by disguising their identities in appellate opinions may be
defeated if the same children are fully identified in briefs and other
court papers available to the public. The rule provides for the use
of initials or fictitious names to protect the identity of a minor child
following a parental-rights termination proceeding or juvenile court
proceeding. Any fictitious name used for a parent or child should not
be pejorative or suggest the person’s true identity. The rule does not
limit an appellate court’s authority to disguise parties’ identities in
appropriate circumstances in other cases.
Rule 10. Motions in the Appellate Court
10.1 Contents of Motions; Response
(a) Motion. Unless these rules prescribe another form, a party must
apply by motion for an order or other relief. The motion must:
(5) in civil cases, except for motions for rehearing and motions for en
banc reconsideration of panel decisions, contain or be accompanied by
a certificate stating that the filing party conferred or made a reasonable
attempt to confer with other parties about the merits of the motion and
whether those parties oppose the motion.
10.2 Evidence on Motions. A motion need not be verified unless it
depends on the following types of facts, in which case the motion must
be supported by affidavit or other satisfactory evidence. The types of
facts requiring proof are those that are:
(a) not in the record;
(b) not within the court’s knowledge in its official capacity; or and
(c) not within the personal knowledge of the attorney signing the mo-
tion.
Comment to 2008 change: It is presumed that non-movants will op-
pose the relief sought in motions for rehearing and motions for en
banc reconsideration. To encourage consistent application of the cer-
tificate-of-conference requirement, Rule 10.1(a)(5) is amended - and
Rule 49.11 is added - to exempt those motions from the certificate re-
quirement.
Rule 19. Plenary Power of the Courts of Appeals and Expiration
of Term
19.1 Plenary Power of Courts of Appeals. A court of appeals’ plenary
power over its judgment expires:
(a) 60 days after judgment if no timely filed motion to extend time or
motion for rehearing, timely filed motion for en banc reconsideration,
or timely filed motion to extend time to file a motion for rehearing or
for en banc reconsideration is then pending.
(b) 30 days after the court overrules all timely filed motions for rehear-
ing, including all timely filed motions for en banc reconsideration of
a panel’s decision under Rule 49.76, and all timely motions to extend
time to file a motion for rehearing or a motion for en banc reconsider-
ation.
Comment to 2008 change: The provisions of Rule 19 governing the
courts of appeals’ plenary power are revised in conjunction with the
amendments to Rules 49 and 53.7 concerning motions for en banc re-
consideration.
Rule 20. When Party Is Indigent
20.1 Civil Cases
(a) Establishing indigence. A party who cannot pay the costs in an
appellate court may proceed without advance payment of costs if:
(1) the party files an affidavit of indigence in compliance with this rule;
(2) the claim of indigence is not contested, is not contestable, or if
contested, the contest is not sustained by written order; and
(3) the party timely files a notice of appeal.
(b) Contents of affidavit. The affidavit of indigence must identify the
party filing the affidavit and must state what amount of costs, if any, the
party can pay. The affidavit must also contain complete information
about:
(12) if applicable, the party’s lack of the skill and access to equipment
necessary to prepare the appendix, as required by Rule 38.5(d).
(c) TAJF Certificate. If the appellant proceeded in the trial court with-
out payment of fees pursuant to an Interest on Lawyers Trust Accounts
(IOLTA) or other Texas Access to Justice Foundation (TAJF) certifi-
cate, an additional TAJF certificate may be filed in the appellate court
confirming that the TAJF-funded program rescreened the party for in-
come eligibility under TAJF income guidelines after entry of the trial
court’s judgment. A party’s affidavit of inability accompanied by an
attorney’s TAJF certificate may not be contested.
(c)(d) When and Where Affidavit Filed.
(1) Appeals. An appellant must file the affidavit of indigence in the trial
court with or before the notice of appeal. The prior filing of an affidavit
of indigence in the trial court pursuant to Rule 145 does not meet the
requirements of this rule, which requires a separate affidavit and proof
of current indigence. An appellee who is required to pay part of the
cost of preparation of the record under Rule 34.5(b)(3) or 34.6(c)(3)
must file an affidavit of indigence in the trial court within 15 days after
the date when the appellee becomes responsible for paying that cost.
(3) Extension of time. The appellate court may extend the time to file an
affidavit if, within 15 days after the deadline for filing the affidavit, the
party files in the appellate court a motion complying with Rule 10.5(b).
But the appellate court may not dismiss the appeal or affirm the trial
court’s judgment on the ground that the appellant has failed to file an
affidavit or a sufficient affidavit of indigence unless the court has first
provided the appellant notice of the deficiency and a reasonable time
to remedy it.
(d)(e) Duty of Clerk.
(1) Trial court clerk. If the affidavit of indigence is filed with the trial
court clerk under (cd)(1), the clerk must promptly send a copy of the
affidavit to the appropriate court reporter.
(2) Appellate court clerk. If the affidavit of indigence is filed with the
appellate court clerk under (c)(2) and if the filing party is requesting
the preparation of a record, the appellate court clerk must:
(A) send a copy of the affidavit to the trial court clerk and the appro-
priate court reporter; and
(B) send to the trial court clerk, the court reporter, and all parties, a no-
tice stating the deadline for filing a contest to the affidavit of indigence.
(e)(f) Contest to affidavit. The clerk, the court reporter, the court
recorder, or any party may challenge the claim of indigence an affidavit
that is not accompanied by a TAJF certificate by filing - in the court in
which the affidavit was filed - a contest to the affidavit of indigence.
The contest must be filed on or before the date set by the clerk if the
affidavit was filed in the appellate court, or within 10 days after the
date when the affidavit was filed if the affidavit was filed in the trial
court. The contest need not be sworn.
(f)(g) No contest filed. [no change to rule text]
(g)(h) Burden of proof. [no change to rule text]
(h)(i) Decision in appellate court. [no change to rule text]
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(i)(j) Hearing and decision in the trial court. [no change to rule text]
(j)(k) Record to be prepared without payment. [no change to rule text]
(k)(l) Partial payment of costs. [no change to rule text]
(l)(m) Later ability to pay. [no change to rule text]
(m)(n) Costs defined. [no change to rule text]
Comment to 2008 changes: Rule 20 is revised to clarify that an affi-
davit of indigence filed during trial is insufficient to establish indigence
on appeal; a separate affidavit must be filed with or before the notice
of appeal. The amended rule also provides that an appellate court must
give an appellant who fails to file a proper appellate indigence affidavit
notice of the defect and an opportunity to cure it before dismissing the
appeal or affirming the judgment on that basis. See Higgins v. Randall
County Sheriff’s Office, 193 S.W.3d 898 (Tex. 2006). As amended,
Rule 20 mirrors Tex. R. Civ. P. 145 by providing that an appellate
indigence affidavit accompanied by an IOLTA or other Texas Access
to Justice Foundation (TAJF) certificate is not subject to challenge. In
Rule 20.1(e)(2) (formerly (d)(2)), the limiting phrase "under (c)(2)" is
deleted to clarify that the appellate clerk’s duty to forward copies of
the affidavit to the trial court clerk and the court reporter, along with a
notice setting a deadline to contest the affidavit, applies to affidavits on
appeal erroneously filed in the appellate court, not only to affidavits in
other appellate proceedings properly filed in the appellate court under
20.1(c)(2).
Rule 24. Suspension of Enforcement of Judgment Pending Appeal
in Civil Cases
24.2 Amount of Bond, Deposit or Security
(c)Determination of Net Worth
(1) Judgment Debtor’s Affidavit Required; Contents; Prima Facie Ev-
idence. A judgment debtor who provides a bond, deposit, or security
under (a)(1)(a A) in an amount based on the debtor’s net worth must
simultaneously file with the trial court clerk an affidavit that states the
debtor’s net worth and states complete, detailed information concern-
ing the debtor’s assets and liabilities from which net worth can be ascer-
tained. The affidavit is prima facie evidence of the debtor’s net worth.
A trial court clerk must receive and file a net worth affidavit tendered
for filing by a judgment debtor.
(2) Contest; Discovery. A judgment creditor may file a contest to the
debtor’s claimed affidavit of net worth. A net worth affidavit filed with
the trial court clerk and in compliance with Rule 24.2(c)(1) is prima
facie evidence of the debtor’s net worth for the purpose of establish-
ing the amount of the bond, deposit, or security required to suspend
enforcement of the judgment. The contest need not be sworn. The
creditor may conduct reasonable discovery concerning the judgment
debtor’s net worth.
(3) Hearing; Burden of Proof; Findings; Additional Security. The trial
court must hear a judgment creditor’s contest of the judgment debtor’s
claimed net worth promptly after any discovery has been completed.
The judgment debtor has the burden of proving net worth. The trial
court must issue an order that states the debtor’s net worth and states
with particularity the factual basis for that determination. If the trial
court orders additional or other security to supersede the judgment, the
enforcement of the judgment will be suspended for twenty days after
the trial court’s order. If the judgment debtor does not comply with
the order within that period, the judgment may be enforced against the
judgment debtor.
24.4 Appellate Review
(a)Motions; Review. On a party’s motion to the appellate court, that
court may review:
(5) the trial court’s exercise of discretion under Rule 24.3(a).
(d) Filing in Appellate Court. A motion filed under paragraph (a)
should be filed in the court of appeals having potential appellate ju-
risdiction over the underlying judgment. The court of appeals’ rul-
ing is subject to review on petition for writ of mandamus to the Texas
Supreme Court.
(d)(e) Action by Appellate Court. [no change to rule text]
(e)(f) Effect of Ruling. [no change to rule text]
Comment to 2008 changes: Rule 24.2(c)(3) is amended to provide
procedural guidance when the trial court orders additional security to
supercede the judgment. New Rule 24.4(d) is added to clarify that an
appellate motion seeking relief from a supersedeas order should be filed
in the court of appeals that presumably will have jurisdiction when
appeal of the underlying case is perfected. The same provision also
specifies that a petition for writ of mandamus is the proper procedural
vehicle to seek Supreme Court review of a court of appeals’ ruling on a
supersedeas motion. See In re Smith / In re Main Place Custom Homes,
Inc., 192 S.W.3d 564, 568 (Tex. 2006) (per curiam).
Rule 26. Time to Perfect Appeal
26.2. Criminal Cases
(b) By the State. The notice of appeal must be filed within 15 20 days
after the day the trial court enters the order, ruling, or sentence to be
appealed.
Rule 28. Accelerated Appeals in Civil Cases
28.1 Civil Cases-Appeal As of Right
(a) Types of Accelerated Appeals. Appeals from interlocutory orders
(when allowed as of right by statute), appeals in quo warranto pro-
ceedings, appeals required by statute to be accelerated or expedited,
and appeals required by law to be filed or perfected within less than 30
days after the date of the order or judgment being appealed are accel-
erated appeals.
(b) Perfection of Accelerated Appeal. Unless a statute expressly pro-
hibits modification or extension of any statutory appellate deadlines,
an accelerated appeal is perfected by filing a notice of appeal in com-
pliance with Rule 25 within the time allowed by Rule 26.1(b) or as
extended by Rule 26.3, regardless of any statutory deadlines. Filing a
motion for new trial, any other post-trial motion, or a request for find-
ings of fact will not extend the time to perfect an accelerated appeal.
(c) Appeals of Interlocutory Orders. The trial court need not, but may
- within 30 days after the order is signed - file findings of fact and
conclusions of law.
(d) Quo Warranto Appeals. The trial court may grant a motion for new
trial timely filed under Texas Rule of Civil Procedure Rule 329b (a) -
(b) until 50 days after the trial court’s final judgment is signed. If not
determined by signed written order within that period, the motion will
be deemed overruled by operation of law on expiration of that period.
(e) Record and Briefs. In lieu of the clerk’s record, the appellate court
may hear an accelerated appeal on the original papers forwarded by the
trial court or on sworn and uncontroverted copies of those papers. The
appellate court may allow the case to be submitted without briefs. The
deadlines and procedures for filing the record and briefs in an acceler-
ated appeal are provided in Rules 35.1 and 38.6.
28.2 Agreed Interlocutory Appeals in Civil Cases
(a) Perfecting appeal. To perfect an appeal of an interlocutory order
under Civil Practice and Remedies Code §51.014(d), a party to the trial
court proceeding must:
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(1) file a notice of accelerated appeal with the trial court clerk not later
than the 20th day after the date the trial court signs a written order
granting permission to appeal, unless the court of appeals extends the
time for filing pursuant to Rule 26.3;
(2) file with the clerk of the appellate court a copy of the notice of ac-
celerated appeal, as specified in Rule 25.1, and a docketing statement,
as specified in Rule 32.1;
(3) pay to the clerk of the appellate court all required fees authorized
to be collected by the clerk; and
(4) serve a copy of the notice of accelerated appeal on all parties to the
trial court proceeding.
(b) Contents of Notice. The notice of accelerated appeal must contain,
in addition to the items required by Rule 25.1(d), the following:
(1) a list of the names of all parties to the trial court proceeding and the
names, addresses and telefax numbers of all trial and appellate counsel;
(2) a copy of the trial court’s order granting permission to appeal;
(3) a copy of the trial court order appealed from;
(4) a statement that all parties to the trial court proceeding agreed to the
trial court’s order granting permission to appeal;
(5) a statement that all parties to the trial court proceeding agreed that
the order granting permission to appeal involves a controlling question
of law as to which there is a substantial ground for difference of opin-
ion;
(6) a brief statement of the issues or points presented; and
(7) a concise explanation of how an immediate appeal may materially
advance the ultimate termination of the litigation.
(c) Jurisdiction. If the court of appeals determines that a notice of ap-
peal filed under this section does not demonstrate the court’s jurisdic-
tion, it may order the appellant to file an amended notice of appeal. The
court of appeals may also, on a party’s motion or its own motion, order
the appellant or any other party to file briefing addressing whether the
appeal satisfies the criteria specified in Civil Practice and Remedies
Code §51.014(d), and may require the parties to file supporting evi-
dence. If, after providing an opportunity to file an amended notice of
appeal or briefing addressing potential jurisdictional defects, the court
of appeals concludes that jurisdictional defects exist, it may dismiss the
appeal for want of jurisdiction at any stage of the appeal.
(d) Record; briefs. The rules governing the filing of the appellate record
and briefs in accelerated appeals apply. A party may address in its
brief any issues related to the court of appeals’ jurisdiction, including
whether the appeal satisfies the criteria specified in Civil Practice and
Remedies Code §51.014(d).
(e) No automatic stay of proceedings in trial court. An appeal under
Civil Practice and Remedies Code §51.014(d) does not stay proceed-
ings in the trial court unless the parties agree to - and the trial court, the
court of appeals, or a justice of the court of appeals orders - a stay of
the proceedings.
Comment to 2008 changes: The provisions of prior Rule 28 are
amended and reorganized as new Rule 28.1 to more clearly define
accelerated appeals and provide a uniform appellate timetable. Many
statutes provide for accelerated or expedited appellate timetables,
including, among others, appeals of final judgments in a suit in which
termination of the parent-child relationship is in issue as provided in
Family Code §109.002. Unless a statute expressly prohibits rulemak-
ing that would alter a statutory appellate deadline, Rule 28 is made
expressly applicable to all such appeals.
New Rule 28.2 is added to provide procedures governing an appeal
of an interlocutory order under Civil Practice and Remedies Code
§51.014(d). The Legislature deleted former subsection (f) of §51.014
in 2005, eliminating the provision that gave the court of appeals
discretion as to whether to permit an agreed appeal. New Rule 28.2
reflects the statutory procedure as modified by the 2005 amendment.
Rule 29. Orders Pending Interlocutory Appeal in Civil Cases
29.5. Further Proceedings in Trial Court. While appeal from an in-
terlocutory order is pending, the trial court retains jurisdiction of the
case and unless prohibited by statute may make further orders, includ-
ing one dissolving the order complained of on appeal. appealed from,
and iIf permitted by law, the trial court may proceed with a trial on the
merits. But the court must not make an order that:
(a) is inconsistent with any appellate court temporary order; or
(b) interferes or impairs the jurisdiction of the appellate court or effec-
tiveness of any relief sought or that may be granted on appeal.
Comment to 2008 changes: Rule 29.5 is amended to correspond with
Civil Practice and Remedies Code §51.014(b), as amended in 2003,
staying all proceedings in the trial court pending resolution of inter-
locutory appeals of class certification orders, denials of summary judg-
ments based on assertions of immunity by governmental officers or em-
ployees, and orders granting or denying a governmental unit’s plea to
the jurisdiction.
Rule 38. Requisites of Briefs
38.1 Appellant’s Brief. The appellant’s brief must, under appropriate
headings and in the order here indicated, contain the following:
(a) Identity of parties and counsel. The brief must give a complete list
of all parties to the trial court’s judgment or order appealed from, and
the names and addresses of all trial and appellate counsel, except as
otherwise provided in Rule 9.8.
(e) Statement Regarding Oral Argument. The brief may include a state-
ment explaining why oral argument should, or should not, be permitted.
Any such statement must not exceed one page and should address how
the court’s decisional process would, or would not, be aided by oral ar-
gument. As required by Rule 39.7, any party requesting oral argument
must note that request on the front cover of its brief.
(e)(f) Issues Presented. [no change to rule text]
(f)(g) Statement of Facts. [no change to rule text]
(g(h) Summary of the Argument. [no change to rule text]
(h)(i) Argument. [no change to rule text]
(i)(j) Prayer. [no change to rule text]
(j)(k) Appendix in Civil Cases. [no change to rule text]
38.4 Length of Briefs. An appellant’s brief or appellee’s brief must be
no longer than 50 pages, exclusive of the pages containing the identity
of parties and counsel, any statement regarding oral argument, the table
of contents, the index of authorities, the statement of the case, the issues
presented, the signature, the proof of service, and the appendix.
Comment to 2008 changes: Rule 38 is amended to provide for an op-
tional statement regarding oral argument in an appellant’s or appellee’s
brief. The optional statement is limited to one page, which does not
count toward the briefing page limit.
Rule 39. Oral Argument; Decision Without Argument
39.1 Right to Oral Argument. Except as provided in 39.8, a Any
party who has filed a brief and who has timely requested oral argument
may argue the case to the court when the case is called for argument.
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before a panel of three justices unless the court, after examining the
briefs, decides that oral argument is unnecessary for any of the follow-
ing reasons:
(1) the appeal is frivolous;
(2) the dispositive issue or issues have been authoritatively decided;
(3) the facts and legal arguments are adequately presented in the briefs
and record; or
(4) the decisional process would not be significantly aided by oral ar-
gument.
39.8 Cases Advanced Without Oral Argument. In its discretion, the
court of appeals may decide a case without oral argument if argument
would not significantly aid the court in determining the legal and factual
issues presented in the appeal.
39.98 Clerk’s Notice. [no change to rule text]
Comment to 2008 changes: Rule 39 is amended to modify the pro-
cedures for determining whether oral argument will be heard in a par-
ticular case. The amended rule provides for oral argument unless the
court determines it to be unnecessary. The rule lists four reasons for
denying oral argument, modeled on Federal Rule of Appellate Proce-
dure 34(a)(2); however, the members of the court need not agree on,
and generally should not announce, a specific reason or reasons for de-
clining oral argument.
Rule 41. Panel and En Banc Decision
41.1 Decision by Panel
(b) When Panel Cannot Agree on Judgment. After argument, if for any
reason a member of the panel cannot participate in deciding a case, the
case may be decided by the two remaining justices. If they cannot agree
on a judgment, the chief justice of the court of appeals must designate
another justice of the court to sit on the panel to consider the case,
request the temporary assignment by the Chief Justice of the Supreme
Court of a court of appeals justice from another court of appeals, a
retired or former appellate justice or appellate judge who is qualified
for appointment by law, or an active district court judge to sit on the
panel to consider the case, or convene the court en banc to consider the
case. The reconstituted panel or the en banc court may order the case
reargued.
(c) When Court Cannot Agree on Judgment. After argument, if for
any reason a member of a court consisting of only three justices cannot
participate in deciding a case, the case may be decided by the two re-
maining justices. If they cannot agree on a judgment, that fact must be
certified to the Chief Justice of the Supreme Court. The Chief Justice
may then temporarily assign a justice of another court of appeals, or a
qualified retired or former appellate justice or appellate judge who is
qualified for appointment by law, or an active district court judge to sit
with the court of appeals to consider the case. The reconstituted court
may order the case reargued.
41.2 Decision by En Banc Court
(b)When En Banc Court Cannot Agree on Judgment. If a majority of
an en banc court cannot agree on a judgment, that fact must be certified
to the Chief Justice of the Supreme Court. The Chief Justice may then
temporarily assign a justice of another court of appeals, or a qualified
retired or former appellate justice or appellate judge who is qualified
for appointment by law, or an active district court judge to sit with the
court of appeals to consider the case. The reconstituted court may order
the case reargued.
41.3 Precedent in Transferred Cases. In cases transferred by the
Supreme Court from one court of appeals to another, the court of ap-
peals to which the case is transferred must decide the case in accordance
with the precedent of the transferor court under principles of stare deci-
sis if the transferee court’s decision otherwise would have been incon-
sistent with the precedent of the transferor court. The court’s opinion
may state whether the outcome would have been different had the trans-
feree court not been required to decide the case in accordance with the
transferor court’s precedent.
Comment to 2008 changes: Rules 41.1 and 41.2 are amended to re-
flect the 2003 legislative amendment adding subsection (h) to Govern-
ment Code §74.003, which authorizes the Chief Justice of the Supreme
Court to temporarily assign an active district court judge to hear a mat-
ter pending in an appellate court. The statutory provisions governing
the assignment of judges to appellate courts are located in chapters 74
and 75 of the Government Code. Other minor changes are made for
consistency.
New Rule 41.3 is added to require, in appellate cases transferred by the
Supreme Court under Government Code §73.001 for docket equaliza-
tion or other purposes, that the transferee court must generally resolve
any conflict between the precedent of the transferor court and the prece-
dent of the transferee court (or that of any other intermediate appellate
court the transferee court otherwise would have followed) by following
the precedent of the transferor court, unless it appears that the transferor
court itself would not be bound by that precedent. The rule requires the
transferee court to "stand in the shoes" of the transferor court so that
an appellate transfer will not produce a different outcome, based on
application of substantive law, than would have resulted had the case
not been transferred. However, the transferee court is not expected to
follow the local rules of the transferor court or otherwise supplant its
own local procedures with those of the transferor court.
Rule 47. Opinions, Publication, and Citation
47.2 Designation and Signing of Opinions; Participating Justices.
(a) Civil and Criminal Cases. A majority of the justices who partici-
pate in considering the case must determine whether the opinion will
be signed by a justice or will be per curiam and whether it will be des-
ignated an opinion or memorandum opinion. The names of the partic-
ipating justices must be noted on all written opinions or orders of the
court or a panel of the court.
(b) Criminal Cases. In addition, each opinion and memorandum opin-
ion in a criminal case must bear the notation "publish" or "do not pub-
lish" as determined - before the opinion is handed down-by a majority
of the justices who participate in considering the case. Any party may
move the appellate court to change the notation, but the court of appeals
must not change the notation after the Court of Criminal Appeals has
acted on any party’s petition for discretionary review or other requests
for relief. The Court of Criminal Appeals may, at any time, order that
a "do not publish" notation be changed to "publish."
(c) Civil Cases. Opinions and memorandum opinions in civil cases
issued on or after January 1, 2003 shall not be designated "do not pub-
lish."
47.7 Citation of Unpublished Opinions.
(a) Criminal Cases. Opinions and memorandum opinions not desig-
nated for publication by the court of appeals under these or prior rules
have no precedential value but may be cited with the notation, "(not
designated for publication)."
(b) Civil Cases. Opinions and memorandum opinions designated "do
not publish" under these rules by the court of appeals prior to January
1, 2003 have no precedential value but may be cited with the notation,
"(not designated for publication)." If an opinion or memorandum opin-
ion issued on or after that date is erroneously designated "do not pub-
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lish," the erroneous designation will not affect the precedential value
of the decision.
Comment to 2008 changes: Effective January 1, 2003, Rule 47 was
amended to discontinue in civil cases, on a prospective basis, the
practice of allowing courts of appeals to designate opinions as either
"published" or "unpublished." Rule 47.7 was amended to eliminate
the prior prohibition against citing unpublished opinions and to clarify
that, in civil cases, only unpublished opinions issued prior to the
2003 amendment would lack precedential value, because following
the 2003 amendment such cases were not to be designated either as
published or unpublished. But the phrase "opinions not designated
for publication," which was intended to apply only to opinions affir-
matively designated "do not publish," could be misread as suggesting
that all opinions in civil cases published after 2002 - none of which
should be affirmatively designated for publication - lack precedential
value. The 2008 amendments clarify that, with respect to civil cases,
only opinions issued prior to the 2003 amendment and affirmatively
designated "do not publish" should be considered "unpublished" cases
lacking precedential value. The provisions governing citation of
unpublished opinions in criminal cases are substantively unchanged;
Rules 47.2 and 47.7 are amended to clarify that memorandum opinions
are subject to those rules.
Rule 49. Motion and Further Motion for Rehearing and En Banc
Reconsideration
49.1 Motion for Rehearing. A motion for rehearing may be filed
within 15 days after the court of appeals’ judgment or order is rendered.
The motion must clearly state the points relied on for the rehearing. Af-
ter a motion for rehearing is decided, another motion for rehearing may
be filed within 15 days of the court’s action only if the court:
(a) modifies its judgment;
(b) vacates its judgment and renders a new judgment; or
(c) issues an opinion in overruling a motion for rehearing.
49.5 Further Motion for Rehearing. After a motion for rehearing is
decided, a further motion for rehearing may be filed within 15 days of
the court’s action if the court:
(a) modifies its judgment;
(b) vacates its judgment and renders a new judgment; or
(c) issues an opinion in overruling a motion for rehearing.
49.65 Amendments. A motion for rehearing or a motion for en banc
reconsideration may be amended as a matter of right anytime before
the 15-day period allowed for filing the motion expires, and with leave
of the court, anytime before the court of appeals decides the motion.
49.76 En Banc Reconsideration. A party may file a motion for en
banc reconsideration, as a separate motion, with or without filing a mo-
tion for rehearing, within 15 days after the court of appeals’ judgment
or order is rendered. Alternatively, a motion for en banc reconsidera-
tion may be filed by a party no later than 15 days after the overruling of
the same party’s last timely filed motion for rehearing. While the court
has plenary power, as provided in Rule 19, a majority of the en banc
court may, with or without a motion, order en banc reconsideration of a
panel’s decision. If a majority orders reconsideration, the panel’s judg-
ment or order does not become final, and the case will be resubmitted
to the court for en banc review and disposition.
49.87 Extension of Time. A court of appeals may extend the time for
filing a motion for rehearing or a further motion for rehearing motion
for en banc reconsideration if a party files a motion complying with
Rule 10.5(b) no later than 15 days after the last date for filing the mo-
tion.
49.98 Not Required for Review. A motion for rehearing is not re-
quired to preserve error and is not a prerequisite to filing:
(a) a motion for en banc reconsideration as provided by Rule 49.6;
(b) a petition for review in the Supreme Court; or
(c) a petition for discretionary review in to the Court of Criminal Ap-
peals nor is it required to preserve error.
49.109 Length of Motion and Response. A motion or response must
be no longer than 15 pages.
49.10 Relationship to Petition for Review. A party may not file a
motion for rehearing in the court of appeals after that party has filed
a petition for review in the Supreme Court unless the court of appeals
modifies its opinion or judgment after the petition for review is filed.
The filing of a petition for review does not preclude another party from
filing a motion for rehearing or the court of appeals from ruling on
the motion. If a motion for rehearing is timely filed after a petition
for review is filed, the petitioner must immediately notify the Supreme
Court clerk of the filing of the motion, and must notify the clerk when
the last timely filed motion is overruled by the court of appeals.
49.11 Certificate of Conference Not Required. A certificate of con-
ference is not required for a motion for rehearing or for a motion for en
banc reconsideration of a panel’s decision.
Comment to 2008 changes: Rule 49 is revised in several respects.
Former Rule 49.5 is relocated to Rule 49.1, which omits the former
rule’s "further" motion language but retains its provisions limiting the
circumstances in which another rehearing motion can be filed. Former
Rule 49.7, now Rule 49.6, is amended to include procedures governing
the filing a motion for en banc reconsideration. New Rule 49.10 con-
sists of those provisions of former Rule 53.7(b) that address motions
for rehearing; the provisions of Rule 53.7(b) that address petitions for
review are retained. New Rule 49.11 mirrors Rule 10.1(a)(5)’s new
provision exempting motions for rehearing and motions for en banc re-
consideration from the certificate-of-conference requirement.
Rule 50. Reconsideration on Petition for Discretionary Review
Within 60 30 days after a petition for discretionary review is has been
filed with the clerk of the court of appeals that delivered the decision,
a majority of the justices who participated in the decision may, as pro-
vided by subsection (a), summarily reconsider and correct or modify
the court’s opinion or judgment. Within the same period of time, any
of the justices who participated in the decision may issue a concurring
or dissenting opinion.
(a) If the court’s original opinion or judgment is corrected or modified,
that the original opinion or judgment is must be withdrawn and the
modified or corrected opinion or judgment is must be substituted as the
opinion or judgment of the court. No further opinions may be issued
by the court of appeals. The original petition for discretionary review
is not dismissed by operation of law, unless the filing party files a new
petition in the court of appeals. In the alternative, the petitioning party
shall submit to the court of appeals copies of the corrected or modified
opinion or judgment as an amendment to the original petition.
(b) Any party may then file with the court of appeals a new petition
for discretionary review seeking review of the corrected or modified
opinion or judgment, including any dissents or concurrences, under
Rule 68.2.
Rule 52. Original Proceedings
52.3 Form and Contents of Petition. All factual statements in the
petition must be verified by affidavit made on personal knowledge by
an affiant competent to testify to the matters stated. The petition must,
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under appropriate headings and in the order here indicated, contain the
following:
(d) Statement of the Case. The petition must contain a statement of the
case that should seldom exceed one page and should not discuss the
facts. The statement must contain the following:
(5) if the petition is filed in the Supreme Court after a petition requesting
the same relief was filed in the court of appeals:
(D) the citation of the court’s opinion , if available, or a statement that
the opinion was unpublished;
(g) Statement of Facts. The petition must state concisely and without
argument the facts pertinent to the issues or points presented. Every
statement of fact in the petition must be supported by citation to com-
petent evidence included in The statement must be supported by refer-
ences to the appendix or record.
(j) Certification. The person filing the petition must certify that he or
she has reviewed the petition and concluded that every factual state-
ment in the petition is supported by competent evidence included in
the appendix or record.
(j)(k) Appendix. [no change to rule text]
52.6 Length of Petition, Response, and Reply. Excluding those pages
containing the identity of parties and counsel, the table of contents, the
index of authorities, the statement of the case, the statement of juris-
diction, the issues presented, the signature, the proof of service, the
certification, and the appendix, the petition and response must not ex-
ceed 50 pages each if filed in the court of appeals, or 15 pages each if
filed in the Supreme Court. A reply may be no longer than 25 pages if
filed in the court of appeals or 8 pages if filed in the Supreme Court,
exclusive of the items stated above. The court may, on motion, permit
a longer petition, response, or reply.
Comment to 2008 changes: Rule 47 was amended effective January
1, 2003 to eliminate in civil cases, on a prospective basis, the former
distinction between "published" and "unpublished" decisions. Rule
52.3(d)(5)(D) is now amended to recognize that an opinion in a civil ap-
peal decided after 2002 should not be described as "unpublished" in the
statement of the case even if the opinion was not published in the South
Western Reporter, because Rule 47 no longer authorizes the courts of
appeals to designate an opinion in a civil appeal either as "published"
or "unpublished." If no South Western Reporter citation is available, a
LEXIS or Westlaw citation may be provided.
Rule 52.3 is further amended to delete the requirement of verifying all
factual statements by affidavit. Instead, the filer must certify that all
factual statements are supported by citation to competent evidence in
the appendix or record.
Rule 53. Petition for Review
53.2 Contents of Petition
(d) Statement of the Case. The petition must contain a statement of the
case that should seldom exceed one page and should not discuss the
facts. The statement must contain the following:
(8) the citation for the court of appeals’ opinion, if available, or a state-
ment that the opinion was unpublished; and
(9) the disposition of the case by the court of appeals, including the
court’s disposition of any motions for rehearing or motions for en banc
reconsideration. If any motions for rehearing or motions for en banc
reconsideration are pending in the court of appeals at the time the pe-
tition for review is filed, that information also must be included in the
statement of the case.
53.7 Time and Place of Filing
(a) Petition. Unless the Supreme Court for good cause orders an ear-
lier filing deadline, Tthe petition must be filed with the Supreme Court
within 45 days after the following:
(1) the date the court of appeals rendered judgment, if no motion for
rehearing or motion for en banc reconsideration is timely filed; or
(2) the date of the court of appeals’ last ruling on all timely filed motions
for rehearing and all timely filed motions for en banc reconsideration.
(b) Premature filing. A party may not file a motion for rehearing in
the court of appeals after that party has filed a petition for review in
the Supreme Court unless the court of appeals modifies its opinion or
judgment after the petition for review is filed. The filing of a petition
for review does not preclude another party from filing a motion for re-
hearing or the court of appeals from ruling on the motion. If a motion
for rehearing is timely filed after a petition for review is filed, the peti-
tioner must immediately notify the Supreme Court clerk of the filing of
the motion, and must notify the clerk when the last timely filed motion
is overruled by the court of appeals. A petition filed before the last rul-
ing on all timely filed motions for rehearing and motions for en banc
reconsideration is treated as having been filed on the date of, but after,
the last ruling on any such motion. If a party files a petition for review
while a motion for rehearing or motion for en banc reconsideration is
pending in the court of appeals, the party must include that information
in its petition for review, as required by Rule 53.2(d)(9).
Comment to 2008 change: Rule 53.7(a) is amended to clarify that (1)
the Supreme Court may shorten the time for filing a petition for review,
and (2) the timely filing of a motion for en banc reconsideration tolls
the commencement of the 45-day period for filing a petition for review
until the motion is overruled. Rule 53.2(d)(9) is amended to require a
party that prematurely files a petition for review to notify the Supreme
Court of any panel rehearing or en banc reconsideration motions still
pending in the court of appeals. Rule 53.7(b) is revised to reference this
new requirement and to relocate to new Rule 49.10 those provisions
governing motions for rehearing. Rule 53.2(d)(8) is amended to delete
the outdated reference to unpublished opinions in civil cases, similar
to the change made to Rule 52.3(d)(5)(D).
Rule 68. Discretionary Review With Petition
68.7. Court of Appeals Clerk’s Duties
(b) Reply. The opposing party has 30 days after the timely filing of the
petition in the court of appeals to file a reply to the petition with the
clerk of the court of appeals. Upon receiving a reply to the petition, the
clerk for the court of appeals must file the reply and note the filing on
the docket.
(c)(b) Sending Petition and Reply to Court of Criminal Appeals. Unless
a petition for discretionary review is dismissed under Rule 50, the clerk
of the court of appeals must, within 60 30 days after the petition is filed,
send to the clerk of the Court of Criminal Appeals the petition and any
copies furnished by counsel, the reply, if any, and any copies furnished
by counsel, together with the record, copies of the motions filed in the
case, and copies of any judgments, opinions, and orders of the court
of appeals. The clerk need not forward any nondocumentary exhibits
unless ordered to do so by the Court of Criminal Appeals.
68.9 Reply
The opposing party has 30 days after the timely filing of the petition
in the Court of Criminal Appeals--unless additional time is allowed--to
file a reply to the petition with the Clerk of the Court of Criminal Ap-
peals. When a reply is filed or the time for filing a reply has expired,
the petition will be treated as submitted to the Court and ready for dis-
position.
Rule 70. Brief on the Merits
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70.3 Brief Contents and Form. Briefs must comply with the require-
ments of Rule 38, except that they need not contain the appendix (Rule
38.1(j k)). Copies must be served as required by Rule 68.11.
71.3 Briefs. Briefs in a direct appeal should be prepared and filed in ac-
cordance with Rule 38, except that the brief need not contain an appen-
dix (Rule 38.1(j k)), and the brief in a case in which the death penalty
has been assessed may not exceed 125 pages. All briefs must be filed
in the Court of Criminal Appeals. The brief must include a short state-




Clerk of the Court
Court of Criminal Appeals
Filed: March 11, 2008
♦ ♦ ♦
Deep East Texas Council of Governments
Request for Proposals for Contractor Housing Rehabilitation
Services
Overview
The Deep East Texas Council of Governments (DETCOG) is currently
releasing bid packets to pre-qualified contractors to provide construc-
tion services for emergency repair and rehabilitation of owner-occu-
pied housing units in support of the Hurricane Rita Disaster Relief Pro-
gram. DETCOG anticipates releasing a minimum of 12 bid packets,
each with a minimum of five properties per packet.
Contractors interested in qualifying to receive these bid packets can
request a Request for Proposal Packet by contacting:
Holly Anderson, Project Manager
210 Premier Drive
Jasper, TX 75951
Phone: (409) 384-5704, ext 231
Fax: (409) 384-5390
Email: handerson@detcog.org
Contractors must be pre-qualified seven (7) days prior to a bid release
in order to have their bids considered. Bid packets will be released on
a weekly basis beginning Wednesday, March 5, 2008.
TRD-200801399
Walter G. Diggles, Sr.
Executive Director
Deep East Texas Council of Governments
Filed: March 11, 2008
♦ ♦ ♦
Request for Proposals for Highway Information System
I. Overview
The Deep East Texas Council of Governments (DETCOG) is now ac-
cepting bids for our Highway Information System Project. Bid docu-
ments may be picked up at the DETCOG office on 210 Premier Drive,
Jasper, Texas 75951 through Wednesday March 26, 2008 at 5:00 p.m.
II. Obtaining Full RFP and Submission Information
The Full RFP can be obtained at http:/detcog.org or by contacting:
Bobbie Stott
Purchasing Officer
Phone: (409) 384-5704 ext. 245
Fax: (409) 384-5390
Email: bstott@detcog.org
Submission is due to DETCOG no later than 3:00 p.m. on March 31,
2008.
TRD-200801394
Walter G. Diggles, Sr.
Executive Director
Deep East Texas Council of Governments
Filed: March 11, 2008
♦ ♦ ♦
Request for Proposals for Interoperability Communications
Project Gateway Antenna Enhancement Project
I. Overview
The Deep East Texas Council of Governments (DETCOG) is now ac-
cepting bids for our Interoperability Communications Project, for Gate-
way Antenna Enhancement Project. Bid documents may be picked
up at the DETCOG office on 210 Premier Drive, Jasper, Texas 75951
through Wednesday March 26, 2008 at 5:00 p.m.
II. Obtaining Full RFP and Submission Information
The Full RFP can be obtained at http:/detcog.org or by contacting:
Bobbie Stott, Purchasing Officer
Phone (409) 384-5704, ext. 245
Fax (409) 384-5390
E-mail: bstott@detcog.org
Submission is due to DETCOG no later than 3:00 p.m. on March 31,
2008.
TRD-200801395
Walter G. Diggles, Sr.
Executive Director
Deep East Texas Council of Governments
Filed: March 11, 2008
♦ ♦ ♦
Request for Proposals for Multi-Agency Coordination Center
Enhancement Project
I. Overview.
The Deep East Texas Council of Governments (DETCOG) is now ac-
cepting bids for our Multi-Agency Coordination Center Enhancement
Project. Bid documents may be picked up at the DETCOG office on
210 Premier Drive, Jasper, Texas 75951 through Wednesday March 26,
2008 at 5:00 p.m.
II. Obtaining Full RFP and Submission Information.
The Full RFP can be obtained at http:/detcog.org or by contacting:
Bobbie Stott, Purchasing Officer
Phone: (409) 384-5704 ext. 245
Fax: (409) 384-5390 Email: bstott@detcog.org
Submission is due to DETCOG no later than 3:00 p.m. on March 31,
2008.
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TRD-200801397
Walter G. Diggles, Sr.
Executive Director
Deep East Texas Council of Governments
Filed: March 11, 2008
♦ ♦ ♦
Request for Proposals for VHF Radio Equipment
I. Overview.
The Deep East Texas Council of Governments (DETCOG) is now ac-
cepting bids for our VHF Radio Equipment. Bid documents may be
picked up at the DETCOG office on 210 Premier Drive, Jasper, Texas
75951 through Wednesday March 26, 2008 at 5:00 p.m.
II. Obtaining Full RFP and Submission Information.
The Full RFP can be obtained at http:/detcog.org or by contacting:
Bobbie Stott, Purchasing Officer
Phone: (409) 384-5704 ext. 245
Fax: (409) 384-5390
Email: bstott@detcog.org
Submission is due to DETCOG no later than 3:00 p.m. on March 31,
2008.
TRD-200801396
Walter G. Diggles, Sr.
Executive Director
Deep East Texas Council of Governments
Filed: March 11, 2008
♦ ♦ ♦
Deep East Texas Local Workforce Development
Board
Request for Proposals #08-242 Management and Operation
of Child Care Services
Deep East Texas Local Workforce Development Board, Inc. dba Work-
force Solutions Deep East Texas is seeking proposals from qualified
organizations to provide the operation and management of child care
services to eligible individuals through federal, state, and local funds.
The Deep East Texas Local Workforce Development Board plans,
oversees and evaluates employment and training services to Angelina,
Jasper, Newton, Nacogdoches, Houston, Trinity, Shelby, Polk, San
Augustine, San Jacinto, Sabine and Tyler Counties.
RFP release date: March 12, 2008
Bidder’s Conference: 1:00 p.m., March 26, 2008 in the Board Meet-
ing Room at 539 South Chestnut, Suite 300, Lufkin, Texas. Technical
assistance will be limited to information at the Bidder’s Conference.
Deadline for submission of proposals: 3:00 p.m., April 30, 2008
The RFP is available at www.detwork.org or requests for a copy of the
RFP can be made to:
Chris Gaston, Procurement/Contract Manager
Deep East Texas Local Workforce Development Board, Inc.
539 S. Chestnut, Suite 300
Lufkin, Texas 75901
Email: chris.gaston@twc.state.tx.us




Deep East Texas Local Workforce Development Board
Filed: March 12, 2008
♦ ♦ ♦
Texas Council for Developmental Disabilities
Intent to Award
The Texas Council for Developmental Disabilities (TCDD) announces
its intent to award funds to The Arc of Texas for a project to support the
development of microboards in Texas. TCDD expects to award funds
for this project no earlier than 30 days from the date of this posting.
Any organizations that believe they can provide similar activities for
a better value are invited to submit a proposal to TCDD no later
than Monday, April 21, 2008. Any and all proposals submitted that
are judged as providing at least comparable value will be invited to
submit a full workplan and budget as required by TCDD for review by
an independent review panel process. The Council will make a final
decision about the proposal offering the best value after considering
recommendations from that review process. If no other proposals of
similar value are received, TCDD will enter into final negotiations for
a project with The Arc of Texas.
Background:
The Arc of Texas submitted a proposal to TCDD consistent with the
Council’s procedures for considering unsolicited proposals for activi-
ties that otherwise implement activities in the TCDD State Plan. The
Arc of Texas - Real Life Program Microboards project was established
in 2007 with the goal of providing an alternative method of addressing
the planning and support needs of people with intellectual and devel-
opmental disabilities to enable them to live as they choose in the com-
munity while supporting the person-centered planning philosophy. It
is believed to be the only program of its kind in Texas currently in
operation. The Arc of Texas requested funds from TCDD to expand
activities of its microboard program by providing assistance for the
development and operation of microboards that become providers of
services to individuals with intellectual or developmental disabilities.
The Arc of Texas modeled its project after the Tennessee Microboard
Association and estimates that Texas will have at least 80 non-profit
microboard organizations, each comprised of 5-7 individuals who as-
sist in determining services and supports needed for community living,
by the end of the proposed five-year funding period. The Arc of Texas
estimates that 30 of these microboards will become providers of HCS
and/or CLASS waiver services. TCDD believes this to be a promising
practice innovation that is consistent with two objectives in the current
TCDD State Plan.
Terms and Funding:
The Arc of Texas microboard project proposal was reviewed and ap-
proved for funding by the Council pending the outcome of this notice
of intent. The Council authorized funding not to exceed $115,000 per
year for the first year, with decreasing amounts for years 2 through 5,
with matching funds included per TCDD requirements.
For information regarding this announcement, please contact Patrice
A. LeBlanc, Grants Management Director at (512) 437-5435 or email
address: patrice.leblanc@tcdd.state.tx.us.
TRD-200801351
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Roger Webb
Executive Director
Texas Council for Developmental Disabilities
Filed: March 6, 2008
♦ ♦ ♦
Texas Education Agency
Public Notice Announcing the Availability of the Proposed
Texas Individuals with Disabilities Education Act (IDEA)
Eligibility Document: State Policies and Procedures
Purpose and Scope of the Part B Federal Fiscal Year (FFY) 2008 State
Application and its Relation to Part B of the Individuals with Dis-
abilities Education Improvement Act (IDEA). As a result of the 2004
amendments to the IDEA, all states must ensure that the state has on file
with the Secretary of the U.S. Department of Education assurances that
the state meets or will meet all of the eligibility requirements of Part B
of the IDEA as amended in 2004 by Public Law 108-446. A state may
do this by one of the following methods: (1) providing assurances in
the Part B FFY 2008 State Application that it has in effect policies and
procedures to meet the requirements of Part B of the IDEA as amended
in 2004 by Public Law 108-446; (2) providing assurances in the State
Application that the state will operate consistent with all the require-
ments of Public Law 108-446 and applicable regulations and make such
changes to existing policies and procedures as are necessary to bring
those policies and procedures into compliance with the requirements of
IDEA, as amended, as soon as possible and not later than October 31,
2008; or (3) submitting modifications to state policies and procedures
previously submitted to the U.S. Department of Education.
The State of Texas (Texas Education Agency) has chosen to submit a
2008 State Application providing assurances the state will operate con-
sistent with all the requirements of Public Law 108-446 and applicable
regulations.
Availability of the State Application. The Proposed State Application
is available on the Texas Education Agency (TEA) Special Education
web page at http://www.tea.state.tx.us/special.ed/eligdoc/index.html.
The Proposed State Application document may be reviewed and/or
downloaded from this web page address. In addition, instructions for
submitting public comments are also available from the same site.
The Proposed State Application document will also be available at the
20 regional education service centers (ESCs) and at the TEA Library
(Ground Floor), 1701 North Congress Avenue, Austin, Texas 78701.
Parties interested in reviewing the Proposed State Application should
contact the TEA Division of IDEA Coordination at (512) 463-9414.
Procedures for Submitting Written Comments About the Proposed
State Application. The TEA will accept written comments pertaining
to the Proposed State Application by mail to the Texas Education
Agency, Division of IDEA Coordination, 1701 North Congress Av-
enue, Austin, Texas 78701-1494 or by e-mail to sped@tea.state.tx.us.
Timetable for Submitting the Annual State Application Under Part B
of the Individuals with Disabilities Education Act as Amended in 2004
for FFY 2008 to the Secretary of Education for Approval. After review
and consideration of all public comments, the TEA will make neces-
sary/appropriate modifications and will submit the State Application
on or before May 16, 2008.
Further Information. For more information, contact the TEA Division
of IDEA Coordination by mail at 1701 North Congress Avenue, Room
6-127, Austin, Texas 78701; by telephone at (512) 463-9414; by fax at
(512) 463-9560; or by e-mail at sped@tea.state.tx.us.
TRD-200801406
Cristina De La Fuente-Valadez
Director, Policy Coordination
Texas Education Agency
Filed: March 12, 2008
♦ ♦ ♦
Request for Applications Concerning the Intensive
Technology-Based Academic Intervention Pilot Program
Eligible Applicants. The Texas Education Agency (TEA) is request-
ing applications under Request for Applications (RFA) #701-08-110
from school districts, open-enrollment charter schools, or shared ser-
vices arrangements of school districts and/or open-enrollment charter
schools to provide intensive technology-based supplementary instruc-
tion to students in Grades 9-12 identified as being at risk of dropping out
of school. A school district or open-enrollment charter school is eligi-
ble to apply for funding if the school district or open-enrollment charter
school exhibited during each of the three preceding school years char-
acteristics that strongly correlate with high dropout rates, as indicated
by an enrollment of at least 50 percent economically disadvantaged stu-
dents for the preceding three school years. In addition, a school district
or open-enrollment charter school must have identified at least 50 per-
cent of students enrolled in Grades 9-12 as being at risk of dropping
out of school for the 2006-2007 school year. The eligibility list will be
provided along with the RFA on the TEA Grant Opportunities website
at http://burleson.tea.state.tx.us/GrantOpportunities/forms.
Description. The purpose of this grant program is to establish pilot pro-
grams to provide intensive technology-based supplementary instruc-
tion in English, mathematics, science, or social studies to benefit stu-
dents in Grades 9-12 identified as being at risk of dropping out of
school. Instructional techniques and technology used by a district or
open-enrollment charter school under this section must be based on
the best available research regarding college and workforce readiness,
as determined by the High School Completion and Success Initiative
Council established under the Texas Education Code, Chapter 39, Sub-
chapter L.
A program supported by a grant under this RFA to provide intensive
technology-based supplementary instruction at a campus may: (1) in-
clude comprehensive course plans and teacher guides that are aligned
with one or more subjects of the foundation curriculum described by
TEC, §28.002(a)(1); (2) include technology-based supplementary in-
struction; (3) include training, professional development, and men-
toring for teachers; (4) provide students individual access to technol-
ogy-based supplementary instruction at least 90 minutes each week;
(5) demonstrate significant effectiveness in high schools serving stu-
dents identified as being at risk of dropping out of school, as described
in TEC, §29.081(d); (6) be selected in consultation with the teachers at
the affected campus; and (7) be implemented in partnership with insti-
tutions of higher education.
Districts selected for the pilot program are entitled to receive state grant
funds in an amount not to exceed $50 for each participating student
in the program. As a condition of receiving a state grant, a district
must contribute other federal, state, or local matching funds, including
private donations, of at least $50 for each student participating in the
program.
Dates of Project. The Intensive Technology-Based Academic Inter-
vention Pilot Program will be implemented during the 2008-2009 and
2009-2010 school years. Applicants should plan for a starting date of
no earlier than September 1, 2008, and an ending date of no later than
May 31, 2010.
Project Amount. A total of $3 million is available for this grant pro-
gram. Project funding in any subsequent grant period will be based on
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satisfactory progress during the grant period and on budget approval
by the commissioner of education and the state legislature.
Selection Criteria. Applications will be selected based on the ability
of each applicant to carry out all requirements contained in the RFA.
Reviewers will evaluate applications based on the overall quality and
validity of the proposed grant programs and the extent to which the
applications address the primary objectives and intent of the project.
Applications must address each requirement as specified in the RFA to
be considered for funding. TEA reserves the right to select from the
highest-ranking applications those that address all requirements in the
RFA and that are most advantageous to the pilot project evaluation.
TEA is not obligated to approve an application, provide funds, or en-
dorse any application submitted in response to this RFA. This RFA does
not commit TEA to pay any costs before an application is approved.
The issuance of this RFA does not obligate TEA to award a grant or
pay any costs incurred in preparing a response.
Requesting the Application. A complete copy of RFA #701-08-110
may be obtained by writing the Document Control Center, Room 6-
108, Texas Education Agency, William B. Travis Building, 1701 North
Congress Avenue, Austin, Texas 78701; by calling (512) 463-9304;
by faxing (512) 463-9811; or by e-mailing dcc@tea.state.tx.us. Please
refer to the RFA number and title in your request. Provide your name,
complete mailing address, and phone number including area code. The
announcement letter and complete RFA will also be posted on the TEA
website at http://burleson.tea.state.tx.us/GrantOpportunities/forms/ for
viewing and downloading.
Further Information. For clarifying information about the RFA, con-
tact Rebecca Schroeder, Division of Discretionary Grants, Texas Edu-
cation Agency, (512) 463-9269. In order to assure that no prospective
applicant may obtain a competitive advantage because of acquisition
of information unknown to other prospective applicants, any informa-
tion that is different from or in addition to information provided in the
RFA will be provided only in response to written inquiries. Copies of
all such inquiries and the written answers thereto will be posted on the
TEA website in the format of Frequently Asked Questions (FAQs) at
http://burleson.tea.state.tx.us/GrantOpportunities/forms/.
Deadline for Receipt of Applications. Applications must be received
in the Document Control Center of the Texas Education Agency by
5:00 p.m. (Central Time), Tuesday, May 20, 2008, to be eligible to be
considered for funding.
TRD-200801407
Cristina De La Fuente-Valadez
Director, Policy Coordination
Texas Education Agency
Filed: March 12, 2008
♦ ♦ ♦
Commission on State Emergency Communica-
tions
Notice of Contract Award
This notice of contract award is filed pursuant to Texas Government
Code, §2254.030. The Request for Proposal was published in the Feb-
ruary 1, 2008, issue of the Texas Register (33 TexReg 991).
Description of Activities of Consultant:
The Commission on State Emergency Communications (CSEC) has
entered into a major consulting services contract for the following ser-
vices:
Contractor will provide consulting services to assist CSEC in planning
for the phased-in deployment of a Next Generation 9-1-1 (NG9-1-1)
system. The transition to a NG9-1-1 system will be an extensive, multi-
year effort. CSEC intends to develop a NG9-1-1 Master Plan to chart
the course of CSEC’s activities based, in part, on consultant’s services
pursuant to the contract.
Name and Business Address of Consultant:
The consultant engaged by the CSEC for these services is L. Robert
Kimball & Associates, Inc., 615 W. Highland Avenue, P.O. Box 1000,
Ebensberg, PA 15931.
Total Value of the Contract and Beginning and Ending Dates:
The total value of the contract is $199,650.00. The term of the contract
began on March 1, 2008, and will terminate on December 31, 2008,
or upon completion of consultant’s services, whichever occurs first,
unless terminated earlier pursuant to the terms of the contract.
Date on Which Report Is Due:
The final report must be submitted to CSEC no later than July 31, 2008.
For information regarding this publication, contact Brian Millington,
Commission on State Emergency Communications, 333 Guadalupe,





Commission on State Emergency Communications
Filed: March 12, 2008
♦ ♦ ♦
Texas Commission on Environmental Quality
Agreed Orders
The Texas Commission on Environmental Quality (TCEQ or commis-
sion) staff is providing an opportunity for written public comment on
the listed Agreed Orders (AOs) in accordance with Texas Water Code
(the Code), §7.075. Section 7.075 requires that, before the commis-
sion may approve the AOs, the commission shall allow the public an
opportunity to submit written comments on the proposed AOs. Section
7.075 requires that notice of the proposed orders and the opportunity
to comment must be published in the Texas Register no later than the
30th day before the date on which the public comment period closes,
which in this case is April 21, 2008. Section 7.075 also requires that
the commission promptly consider any written comments received and
that the commission may withdraw or withhold approval of an AO if a
comment discloses facts or considerations that indicate that consent is
inappropriate, improper, inadequate, or inconsistent with the require-
ments of the statutes and rules within the commission’s jurisdiction
or the commission’s orders and permits issued in accordance with the
commission’s regulatory authority. Additional notice of changes to a
proposed AO is not required to be published if those changes are made
in response to written comments.
A copy of each proposed AO is available for public inspection at both
the commission’s central office, located at 12100 Park 35 Circle, Build-
ing C, 1st Floor, Austin, Texas 78753, (512)239-1864 and at the appli-
cable regional office listed as follows. Written comments about an AO
should be sent to the enforcement coordinator designated for each AO
at the commission’s central office at P.O. Box 13087, Austin, Texas
78711-3087 and must be received by 5:00 p.m. on April 21, 2008.
Written comments may also be sent by facsimile machine to the en-
forcement coordinator at (512) 239-2550. The commission enforce-
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ment coordinators are available to discuss the AOs and/or the comment
procedure at the listed phone numbers; however, §7.075 provides that
comments on the AOs shall be submitted to the commission in writing.
(1) COMPANY: Joe Johnson dba B & J Sand and Gravel; DOCKET
NUMBER: 2007-1754-WQ-E; IDENTIFIER: RN105136311; LO-
CATION: Llano County, Texas; TYPE OF FACILITY: sand and
gravel pit; RULE VIOLATED: 30 Texas Administrative Code (TAC)
§281.25(a)(4) and 40 Code of Federal Regulations (CFR) §122.26(c),
by failing to obtain authorization to discharge storm water associated
with construction activities; PENALTY: $2,100; ENFORCEMENT
COORDINATOR: Harvey Wilson, (512) 239-0321; REGIONAL
OFFICE: 2800 South IH 35, Suite 100, Austin, Texas 78704-5712,
(512) 339-2929.
(2) COMPANY: Gulf Chemical & Metallurgical Corporation;
DOCKET NUMBER: 2007-1631-IHW-E; IDENTIFIER:
RN100210129; LOCATION: Freeport, Brazoria County, Texas;
TYPE OF FACILITY: metal processing plant; RULE VIOLATED:
30 TAC §335.2(b), by failing to prevent the shipment and delivery
of industrial hazardous waste (IHW) to an unauthorized facility;
PENALTY: $3,600; ENFORCEMENT COORDINATOR: Clinton
Sims, (512) 239-6933; REGIONAL OFFICE: 5425 Polk Avenue,
Suite H, Houston, Texas 77023-1486, (713) 767-3500.
(3) COMPANY: Itasca Landfill TX, LP; DOCKET NUMBER:
2007-1695-IHW-E; IDENTIFIER: RN100213412; LOCATION:
Hill County, Texas; TYPE OF FACILITY: type 1 municipal solid
waste landfill; RULE VIOLATED: 30 TAC §335.2(b), by failing to
prevent the disposal of IHW at the facility; PENALTY: $8,625; EN-
FORCEMENT COORDINATOR: Marlin Bullard, (254) 751-0335;
REGIONAL OFFICE: 6801 Sanger Avenue, Suite 2500, Waco, Texas
76710-7826, (254) 751-0335.
(4) COMPANY: Koyote Ranch-Bandera Unit L.P. dba Koyote Mer-
cantile; DOCKET NUMBER: 2006-0641-PST-E; IDENTIFIER:
RN104281241; LOCATION: Medina, Bandera County, Texas; TYPE
OF FACILITY: convenience store with retail sales of gasoline; RULE
VIOLATED: 30 TAC §334.8(c)(5)(A)(i), by failing to possess a valid
TCEQ delivery certificate prior to receiving fuel; PENALTY: $875;
ENFORCEMENT COORDINATOR: Melissa Keller, (512) 239-1768;
REGIONAL OFFICE: 14250 Judson Road, San Antonio, Texas
78233-4480, (210) 490-3096.
(5) COMPANY: Lee-Var, Inc. dba Palmer of Texas; DOCKET NUM-
BER: 2007-1724-AIR-E; IDENTIFIER: RN100213594; LOCATION:
Andrews, Andrews County, Texas; TYPE OF FACILITY: tank man-
ufacturing; RULE VIOLATED: 30 TAC §101.20(2) and §122.143(4),
40 CFR §63.5805(b), Federal Operating Permit (FOP) Number 2704,
Special Terms and Conditions 1D, and Texas Health and Safety Code
(THSC), §382.085(b), by failing to comply with emissions standards
for hazardous air pollutants; PENALTY: $19,050; ENFORCEMENT
COORDINATOR: Audra Ruble, (361) 825-3100; REGIONAL OF-
FICE: 3300 North A Street, Building 4, Suite 107, Midland, Texas
79705-5404, (915) 570-1359.
(6) COMPANY: Motiva Enterprises LLC; DOCKET NUMBER: 2007-
1497-AIR-E; IDENTIFIER: RN100209451; LOCATION: Port Arthur,
Jefferson County, Texas; TYPE OF FACILITY: petroleum refinery;
RULE VIOLATED: 30 TAC §116.715(a) and (c)(7), and §122.143(4),
New Source Review (NSR) Flexible Permit Number 8404, Special
Condition (SC) 9 and General Condition (GC) 8, FOP O-01386, Gen-
eral Terms and Conditions (GTC), and THSC, §382.085(b), by fail-
ing to comply with the permitted emissions limits for nitrogen oxide;
30 TAC §116.115(b)(2)(F) and §122.143(4), NSR Air Permit Number
6056, GC 8, FOP O-01386, GTC, and THSC, §382.085(b), by failing to
comply with permitted emissions limits for particulate matter; 30 TAC
§122.143(4), FOP O-01386, SC 3.B.(iii.), and THSC, §382.085(b),
by failing to perform quarterly opacity observations of all stationary
vents; 30 TAC §§101.20(2), 113.780, 116.715(a), and 122.143(4), NSR
Flexible Permit Number 8404, SC 14, FOP O-01386, GTC and SC
16.A., 40 CFR §63.1567(a)(2), and THSC, §382.085(b), by failing to
maintain the scrubbing solution at or above a pH of seven; 30 TAC
§§101.20(2), 113.780, 116.715(a), and 122.143(4), NSR Flexible Per-
mit Number 8404, SC 14, FOP O-01386, GTC and SC 16.A., 40 CFR
§63.1567(a)(3) and (c)(1), and THSC, §382.085(b), by failing to con-
duct daily caustic hydrogen chloride (HC1) testing at the CRU4 Caustic
HC1 Scrubber and operate it in accordance with the operation, main-
tenance, and monitoring plan; 30 TAC §115.244(1) and §122.143(4),
FOP O-01386, GTC, and THSC, §382.085(b), by failing to perform
part or all of daily Stage II Vapor Recovery System inspections; 30 TAC
§§101.20(1) and (2), 113.340, 115.352(4), 116.715(a), and 122.143(4),
NSR Flexible Permit Number 8404, SC 14, 20, and 23, FOP O-01386,
GTC, 40 CFR §60.592(a) and §63.648(a), and THSC, §382.085(b),
by failing to properly seal four leaking open-ended lines in volatile
organic compound service with a cap, plug, or blind flange; 30 TAC
§§101.20(1), 116.715(a), and 122.143(4), NSR Flexible Permit Num-
ber 8404, SC 23, FOP O-01386, 40 CFR §60.18(f)(2), and THSC,
§382.085(b), by failing to monitor the delayed coking unit flare’s pi-
lot flame; and 30 TAC §§122.143(4), 122.145(2)(A), 122.146(1), and
122.146(5)(C)(v), FOP O-01386, GTC, and THSC, §382.085(b), by
failing to report the occurrence of deviations in semi-annual devia-
tion reports and to accurately certify compliance in annual compli-
ance certifications; PENALTY: $225,338; Supplemental Environmen-
tal Project (SEP) offset amount of $90,135 applied to South East Texas
Regional Planning Commission-West Port Arthur Home Energy Effi-
ciency Program; ENFORCEMENT COORDINATOR: Terry Murphy,
(512) 239-5025; REGIONAL OFFICE: 3870 Eastex Freeway, Beau-
mont, Texas 77703-1892, (409) 898-3838.
(7) COMPANY: Nutri-Feeds, Inc.; DOCKET NUMBER: 2007-1838-
AIR-E; IDENTIFIER: RN101629947; LOCATION: Deaf Smith
County, Texas; TYPE OF FACILITY: rendering plant; RULE VIO-
LATED: 30 TAC §101.4 and THSC, §382.085(a) and (b), by failing to
take necessary measures to prevent the release of odors which are in
such concentration and of such duration as are or may be injurious to
or to adversely affect human health or welfare, animal life, vegetation,
or property, or as to interfere with the normal use and enjoyment of
animal life, vegetation, or property; and 30 TAC §116.110(a) and
THSC, §382.085(b) and §382.0518(a), by failing to obtain proper air
quality authorization to construct and operate a facility which emits air
contaminants into the air; PENALTY: $4,950; ENFORCEMENT CO-
ORDINATOR: James Nolan, (512) 239-6634; REGIONAL OFFICE:
3918 Canyon Drive, Amarillo, Texas 79109-4933, (806) 353-9251.
(8) COMPANY: Oxid L.P.; DOCKET NUMBER: 2007-1781-IWD-E;
IDENTIFIER: RN100210350; LOCATION: Houston, Harris County,
Texas; TYPE OF FACILITY: chemical processing; RULE VIO-
LATED: 30 TAC §305.125(1), Texas Pollutant Discharge Elimination
System (TPDES) Permit Number 02102, Effluent Limitations and
Monitoring Requirements Number 1, and the Code, §26.121(a), by
failing to comply with the permitted effluent limitations for oil and
grease and chemical oxygen demand; and 30 TAC §305.125(1) and
TPDES Permit Number 02102, Monitoring and Reporting Require-
ments Number 1, by failing to timely submit monitoring results
at the intervals specified in the permit; PENALTY: $7,040; EN-
FORCEMENT COORDINATOR: Andrew Hunt, (512) 239-1203;
REGIONAL OFFICE: 5425 Polk Avenue, Suite H, Houston, Texas
77023-1486, (713) 767-3500.
(9) COMPANY: Prime Mart Inc.; DOCKET NUMBER: 2007-1814-
MLM-E; IDENTIFIER: RN102010493; LOCATION: Austin, Travis
County, Texas; TYPE OF FACILITY: convenience store with retail
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sales of gasoline; RULE VIOLATED: 30 TAC §334.50(d)(1)(B)(ii)
and the Code, §26.3475(c)(1), by failing to provide release detection;
30 TAC §334.8(c)(4)(A)(vii), (c)(5)(B)(ii), and (c)(5)(D)(ii), by fail-
ing to renew a delivery certificate by timely and proper submission of
a completed underground storage tank (UST) registration and self-cer-
tification form; 30 TAC 334.8(c)(5)(A)(i) and the Code, §26.3467(a),
by failing to make available to a common carrier a valid, current TCEQ
delivery certificate; 30 TAC §334.10(b) and §334.50(e)(2)(C), by fail-
ing to maintain records of the results for all manual and/or automatic
methods of monitoring for releases; and 30 TAC §213.5(d), by failing
to comply with the continuous interstitial monitoring requirements for
the UST system over the Edwards Aquifer; PENALTY: $7,800; EN-
FORCEMENT COORDINATOR: Rajesh Acharya, (512) 239-0577;
REGIONAL OFFICE: 2800 South IH 35, Suite 100, Austin, Texas
78704-5712, (512) 339-2929.
(10) COMPANY: George Dreher dba Pumpjacks, Etc.; DOCKET
NUMBER: 2007-1800-AIR-E; IDENTIFIER: RN104996855; LO-
CATION: Midland, Midland County, Texas; TYPE OF FACILITY: oil
field equipment repair yard; RULE VIOLATED: 30 TAC §116.110(a)
and THSC, §382.085(b) and §382.0518(a), by failing to obtain proper
authorization to conduct surface coating operations; and 30 TAC
§101.4 and THSC, §382.085(a) and (b), by failing to prevent outdoor
painting operations overspray from impacting adjacent property;
PENALTY: $3,150; ENFORCEMENT COORDINATOR: Suzanne
Walrath, (512) 239-2134; REGIONAL OFFICE: 3300 North A Street,
Building 4, Suite 107, Midland, Texas 79705-5404, (915) 570-1359.
(11) COMPANY: City of Rising Star; DOCKET NUMBER:
2007-1728-WQ-E; IDENTIFIER: RN103138137; LOCATION: Ris-
ing Star, Eastland County, Texas; TYPE OF FACILITY: wastewater
collection line; RULE VIOLATED: the Code, §26.121(a)(1), by fail-
ing to prevent an unauthorized discharge of raw wastewater; and the
Code, §26.039(b), by failing to timely notify the TCEQ Regional Of-
fice of an unauthorized discharge; PENALTY: $2,700; Supplemental
Environmental Project (SEP) offset amount of $2,160 applied to Texas
Association of Resource Conservation and Development Areas, Inc.
("RC&D") - Unauthorized Trash Dump Clean-Up; ENFORCEMENT
COORDINATOR: Heather Brister, (254) 751-0335; REGIONAL
OFFICE: 1977 Industrial Boulevard, Abilene, Texas 79602-7833,
(915) 698-9674.
(12) COMPANY: SB All Seasons, Inc.; DOCKET NUMBER:
2008-0085-PST-E; IDENTIFIER: RN102314002; LOCATION:
Houston, Harris County, Texas; TYPE OF FACILITY: convenience
store with retail sales of gasoline; RULE VIOLATED: 30 TAC
§334.50(b)(1)(A), by failing to provide release detection; 30 TAC
§334.50(d)(1)(B), by failing to implement inventory control methods;
and 30 TAC §334.8(c)(5)(A)(i), by failing to possess a valid TCEQ
delivery certificate prior to receiving fuel; PENALTY: $4,375; EN-
FORCEMENT COORDINATOR: Melissa Keller, (512) 239-1768;
REGIONAL OFFICE: 5425 Polk Avenue, Suite H, Houston, Texas
77023-1486, (713) 767-3500.
(13) COMPANY: City of The Colony; DOCKET NUMBER:
2007-1622-MWD-E; IDENTIFIER: RN102080157; LOCATION:
The Colony, Denton County, Texas; TYPE OF FACILITY: wastewater
treatment; RULE VIOLATED: 30 TAC §305.125(1), TPDES Permit
Number WQ0011570001, Interim II Effluent Limitations and Monitor-
ing Requirements Number 1, and the Code, §26.121(a)(1), by failing
to comply with permitted effluent limits for total ammonia, flow, and
fecal coliform; PENALTY: $51,000; Supplemental Environmental
Project (SEP) offset amount of $51,000 applied to performing an
erosion control project along the Heron Cove outfall area above Lake
Lewisville; ENFORCEMENT COORDINATOR: Heather Brister,
(254) 751-0335; REGIONAL OFFICE: 2301 Gravel Drive, Fort
Worth, Texas 76118-6951, (817) 588-5800.
(14) COMPANY: The Dow Chemical Company; DOCKET NUM-
BER: 2007-1756-AIR-E; IDENTIFIER: RN100225945; LOCATION:
Freeport, Brazoria County, Texas; TYPE OF FACILITY: chemical
manufacturing plant; RULE VIOLATED: 30 TAC §116.115(c), NSR
Permit Number 834, SC 1, and THSC, §382.085(b), by failing to
prevent unauthorized emissions; 30 TAC §§101.20(3), 116.715(a),
and 117.310(c)(1), Flexible Permit Number 20432 and PSD-TX-994,
SC I-1, and THSC, §382.085(b), by failing to comply with the
emissions limits of 0.15 pounds per hour of carbon monoxide; and
30 TAC §116.115(c), NSR Permit Number 18569, SC 1, and THSC,
§382.085(b), by failing to prevent unauthorized emissions; PENALTY:
$44,450; Supplemental Environmental Project (SEP) offset amount of
$17,780 applied to Houston-Galveston AERCO’s Clean Cities/Clean
Vehicles Program; ENFORCEMENT COORDINATOR: Trina Grieco,
(210) 490-3096; REGIONAL OFFICE: 5425 Polk Avenue, Suite H,
Houston, Texas 77023-1486, (713) 767-3500.
(15) COMPANY: USA IDOL Inc dba Stop & Go 6; DOCKET NUM-
BER: 2008-0248-PST-E; IDENTIFIER: RN105370274; LOCATION:
Laredo, Webb County, Texas; TYPE OF FACILITY: convenience
store with retail sales of gasoline; RULE VIOLATED: 30 TAC
§334.50(a)(1)(A), by failing to provide release detection; PENALTY:
$1,750; ENFORCEMENT COORDINATOR: Melissa Keller, (512)
239-1768; REGIONAL OFFICE: 1804 West Jefferson Avenue, Har-
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Enforcement Orders
An agreed order was entered regarding Matbon, Inc., Docket No. 2005-
0106-MLM-E on February 29, 2008 assessing $13,860 in administra-
tive penalties.
Information concerning any aspect of this order may be obtained by
contacting Xavier Guerra, Staff Attorney, at (210) 490-4016, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087.
A default order was entered regarding Charles D. Hodges dba North
Western Excavation and Dirt Landfill, LLP, Docket No. 2005-1040-
MSW-E on February 29, 2008 assessing $30,000 in administrative
penalties.
Information concerning any aspect of this order may be obtained by
contacting Kathleen Decker, Staff Attorney, at (512) 239-6500, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087.
A default order was entered regarding Adam J. Wood dba Hoover Val-
ley Country Store, Docket No. 2005-1188-PST-E on February 29,
2008 assessing $12,330 in administrative penalties.
Information concerning any aspect of this order may be obtained by
contacting Benjamin O. Thompson, Staff Attorney, at (512) 239-1297,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding Tariq Shahzad Enterprises, Inc.
dba Pakco 4, Docket No. 2005-1342-PST-E on February 29, 2008
assessing $1,000 in administrative penalties.
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Information concerning any aspect of this order may be obtained by
contacting Barham A. Richard, Staff Attorney, at (512) 239-0107,
Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.
A default order was entered regarding Plain-O-Gas, Inc. dba Fina,
Docket No. 2006-0321-PST-E on February 29, 2008 assessing $23,650
in administrative penalties.
Information concerning any aspect of this order may be obtained by
contacting Lena Roberts, Staff Attorney, at (512) 239-0019, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding City of Collinsville, Docket
No. 2006-0332-MWD-E on February 29, 2008 assessing $24,955 in
administrative penalties with $4,991 deferred.
Information concerning any aspect of this order may be obtained by
contacting Pamela Campbell, Enforcement Coordinator, at (512) 239-
4493, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.
An agreed order was entered regarding Deborah L. Godfrey Pilarcik
dba Comet Cleaners, Docket No. 2006-0893-DCL-E on February 29,
2008 assessing $1,185 in administrative penalties.
Information concerning any aspect of this order may be obtained by
contacting Rebecca M. Combs, Staff Attorney, at (512) 239-6939,
Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.
An agreed order was entered regarding City of Nome, Docket No.
2006-1393-PWS-E on February 29, 2008 assessing $3,135 in admin-
istrative penalties.
Information concerning any aspect of this order may be obtained by
contacting Cheryl Thompson, Enforcement Coordinator, at (817) 588-
5886, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.
An agreed order was entered regarding W. Silver, Inc., Docket No.
2006-1765-IHW-E on February 29, 2008 assessing $3,696 in adminis-
trative penalties with $739 deferred.
Information concerning any aspect of this order may be obtained by
contacting Colin Barth, Enforcement Coordinator, at (512) 239-0068,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding Qusra Corporation dba Lone
Star Superette, Docket No. 2006-1769-PST-E on February 29, 2008
assessing $11,250 in administrative penalties.
Information concerning any aspect of this order may be obtained by
contacting Anna M. Cox, Staff Attorney, at (512) 239-0974, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087.
A default order was entered regarding Larry Smith, Docket No.
2006-1867-LII-E on February 29, 2008 assessing $250 in administra-
tive penalties.
Information concerning any aspect of this order may be obtained by
contacting Benjamin O. Thompson, Staff Attorney, at (512) 239-1297,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding Enrique Valenzuela, Docket
No. 2006-1999-OSS-E on February 29, 2008 assessing $4,462 in ad-
ministrative penalties with $892 deferred.
Information concerning any aspect of this order may be obtained by
contacting Sidney Wheeler, Enforcement Coordinator, at (210) 403-
4078, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.
An agreed order was entered regarding M R K Investment Corp. dba El
Primero Training Center, Docket No. 2007-0114-PWS-E on February
29, 2008 assessing $600 in administrative penalties with $120 deferred.
Information concerning any aspect of this order may be obtained by
contacting Epifanio Villarreal, Enforcement Coordinator, at (210) 403-
4033, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.
An agreed order was entered regarding Union Carbide Corporation,
Docket No. 2007-0209-AIR-E on February 29, 2008 assessing $76,450
in administrative penalties with $15,290 deferred.
Information concerning any aspect of this order may be obtained by
contacting James Nolan, Enforcement Coordinator, at (512) 239-6634,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding Bruce Coleman Siegel, Docket
No. 2007-0233-LII-E on February 29, 2008 assessing $250 in admin-
istrative penalties.
Information concerning any aspect of this order may be obtained by
contacting Benjamin O. Thompson, Staff Attorney, at (512) 239-1297,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding Texas Malik Enterprises, Inc.
dba KC 2 Grocery Store, Docket No. 2007-0305-PST-E on February
29, 2008 assessing $3,850 in administrative penalties.
Information concerning any aspect of this order may be obtained by
contacting Lena Roberts, Staff Attorney, at (512) 239-0019, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
A default order was entered regarding Terry Brown, Docket No.
2007-0339-LII-E on February 29, 2008 assessing $250 in administra-
tive penalties.
Information concerning any aspect of this order may be obtained by
contacting Anna M. Cox, Staff Attorney, at (512) 239-0974, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087.
An agreed order was entered regarding William Veldhuizen dba Veld-
huizen Dairy Farm, Docket No. 2007-0549-AGR-E on February 29,
2008 assessing $1,000 in administrative penalties with $200 deferred.
Information concerning any aspect of this order may be obtained
by contacting Merrilee Hupp, Enforcement Coordinator, at (512)
239-4490, Texas Commission on Environmental Quality, P.O. Box
13087, Austin, Texas 78711-3087.
An agreed order was entered regarding ConocoPhillips Company,
Docket No. 2007-0670-AIR-E on February 29, 2008 assessing
$325,120 in administrative penalties.
Information concerning any aspect of this order may be obtained by
contacting Kimberly Morales, Enforcement Coordinator, at (713) 422-
8938, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.
An agreed order was entered regarding Doreen A. Swadley dba Green-
Bell, Docket No. 2007-0725-LII-E on February 29, 2008 assessing
$551 in administrative penalties.
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Information concerning any aspect of this order may be obtained by
contacting Anna M. Cox, Staff Attorney, at (512) 239-0974, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087.
An agreed order was entered regarding Equistar Chemicals, LP, Docket
No. 2007-0815-AIR-E on February 29, 2008 assessing $32,725 in ad-
ministrative penalties with $6,545 deferred.
Information concerning any aspect of this order may be obtained by
contacting Cheryl Thompson, Enforcement Coordinator, at (817) 588-
5886, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.
An agreed order was entered regarding Taylor Petroleum Companies,
Inc., Docket No. 2007-0834-PWS-E on February 29, 2008 assessing
$2,788 in administrative penalties with $557 deferred.
Information concerning any aspect of this order may be obtained by
contacting Cynthia McKaughan, Enforcement Coordinator, at (512)
239-0735, Texas Commission on Environmental Quality, P.O. Box
13087, Austin, Texas 78711-3087.
A default order was entered regarding Lorenzo Hernandez, Docket No.
2007-0900-PST-E on February 29, 2008 assessing $38,475 in admin-
istrative penalties.
Information concerning any aspect of this order may be obtained by
contacting Lena Roberts, Staff Attorney, at (512) 239-0019, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding Southwest Nut Company,
Docket No. 2007-0924-IWD-E on February 29, 2008 assessing
$18,300 in administrative penalties.
Information concerning any aspect of this order may be obtained by
contacting J. Craig Fleming, Enforcement Coordinator, at (512) 239-
5806, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.
An agreed order was entered regarding City of Paducah, Docket No.
2007-0927-PWS-E on February 29, 2008 assessing $3,097 in adminis-
trative penalties with $619 deferred.
Information concerning any aspect of this order may be obtained by
contacting Christopher Keffer, Enforcement Coordinator, at (512) 239-
5610, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.
An agreed order was entered regarding DCP Midstream, LP, Docket
No. 2007-0940-AIR-E on February 29, 2008 assessing $99,666 in ad-
ministrative penalties with $19,933 deferred.
Information concerning any aspect of this order may be obtained by
contacting Suzanne Walrath, Enforcement Coordinator, at (512) 239-
2134, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.
An agreed order was entered regarding Chevron Phillips Chemical
Company LP, Docket No. 2007-0993-AIR-E on February 29, 2008
assessing $44,361 in administrative penalties with $8,872 deferred.
Information concerning any aspect of this order may be obtained
by contacting Bryan Sinclair, Enforcement Coordinator, at (512)
239-2171, Texas Commission on Environmental Quality, P.O. Box
13087, Austin, Texas 78711-3087.
An agreed order was entered regarding Exxon Mobil Corporation,
Docket No. 2007-1004-AIR-E on February 29, 2008 assessing
$10,000 in administrative penalties.
Information concerning any aspect of this order may be obtained by
contacting John Muennink, Enforcement Coordinator, at (361) 825-
3423, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.
An agreed order was entered regarding Barker Development Company,
LLC, Docket No. 2007-1055-WQ-E on February 29, 2008 assessing
$2,000 in administrative penalties with $400 deferred.
Information concerning any aspect of this order may be obtained by
contacting Rajesh Acharya, Enforcement Coordinator, at (512) 239-
0577, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.
An agreed order was entered regarding City of Frankston, Docket No.
2007-1076-MWD-E on February 29, 2008 assessing $9,840 in admin-
istrative penalties with $1,968 deferred.
Information concerning any aspect of this order may be obtained by
contacting Heather Brister, Enforcement Coordinator, at (512) 239-
1203, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.
An agreed order was entered regarding Tapia Dairy #3, L.L.C., Docket
No. 2007-1077-MLM-E on February 29, 2008 assessing $16,640 in
administrative penalties with $3,328 deferred.
Information concerning any aspect of this order may be obtained
by contacting Lynley Doyen, Enforcement Coordinator, at (512)
239-1364, Texas Commission on Environmental Quality, P.O. Box
13087, Austin, Texas 78711-3087.
An agreed order was entered regarding Diamond Shamrock Refining
Company, L.P., Docket No. 2007-1096-AIR-E on February 29, 2008
assessing $13,884 in administrative penalties with $2,776 deferred.
Information concerning any aspect of this order may be obtained by
contacting Trina Grieco, Enforcement Coordinator, at (210) 403-4006,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding Matagorda Waste Disposal and
Water Supply Corporation, Docket No. 2007-1124-PWS-E on Febru-
ary 29, 2008 assessing $780 in administrative penalties.
Information concerning any aspect of this order may be obtained by
contacting Rebecca Clausewitz, Enforcement Coordinator, at (210)
403-4012, Texas Commission on Environmental Quality, P.O. Box
13087, Austin, Texas 78711-3087.
An agreed order was entered regarding Martha Gallison dba Mt. Hous-
ton Tire Disposal, Docket No. 2007-1184-MSW-E on February 29,
2008 assessing $5,940 in administrative penalties with $1,188 deferred.
Information concerning any aspect of this order may be obtained by
contacting Dana Shuler, Enforcement Coordinator, at (512) 239-2505,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding Chris Schober dba Schober
Trucking, Docket No. 2007-1205-WQ-E on February 29, 2008 assess-
ing $900 in administrative penalties with $180 deferred.
Information concerning any aspect of this order may be obtained by
contacting Harvey Wilson, Enforcement Coordinator, at (512) 239-
0321, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.
An agreed order was entered regarding Formosa Plastics Corporation,
Texas, Docket No. 2007-1227-AIR-E on February 29, 2008 assessing
$12,350 in administrative penalties with $2,470 deferred.
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Information concerning any aspect of this order may be obtained by
contacting Samuel Short, Enforcement Coordinator, at (512) 239-5363,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding City of Forest Hill, Docket No.
2007-1240-PWS-E on February 29, 2008 assessing $950 in adminis-
trative penalties with $190 deferred.
Information concerning any aspect of this order may be obtained by
contacting Jorge Ibarra, Enforcement Coordinator, at (817) 588-5890,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding Gruene Rapids Condominiums,
LLC, Docket No. 2007-1258-EAQ-E on February 29, 2008 assessing
$25,500 in administrative penalties with $5,100 deferred.
Information concerning any aspect of this order may be obtained by
contacting Samuel Short, Enforcement Coordinator, at (512) 239-5363,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding A R H Enterprises, Inc. dba
R H Food Mart, Docket No. 2007-1261-PST-E on February 29, 2008
assessing $8,300 in administrative penalties with $1,660 deferred.
Information concerning any aspect of this order may be obtained by
contacting Judy Kluge, Enforcement Coordinator, at (817) 588-5825,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding Custom Crushed Stone, Inc.,
Docket No. 2007-1305-WQ-E on February 29, 2008 assessing $1,500
in administrative penalties with $300 deferred.
Information concerning any aspect of this order may be obtained by
contacting Shontay Wilcher, Enforcement Coordinator, at (512) 239-
2136, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.
An agreed order was entered regarding Earth Haulers, Inc., Docket No.
2007-1307-WQ-E on February 29, 2008 assessing $1,000 in adminis-
trative penalties with $200 deferred.
Information concerning any aspect of this order may be obtained by
contacting Elvia Maske, Enforcement Coordinator at (512) 239-0789,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding E. I. du Pont de Nemours and
Company, Docket No. 2007-1308-AIR-E on February 29, 2008 assess-
ing $4,950 in administrative penalties with $990 deferred.
Information concerning any aspect of this order may be obtained
by contacting Terry Murphy, Enforcement Coordinator, at (512)
239-5025, Texas Commission on Environmental Quality, P.O. Box
13087, Austin, Texas 78711-3087.
An agreed order was entered regarding F&K Face, L.P., Docket No.
2007-1310-WQ-E on February 29, 2008 assessing $5,202 in adminis-
trative penalties with $1,040 deferred.
Information concerning any aspect of this order may be obtained
by contacting Thomas Jecha, Enforcement Coordinator, at (512)
239-2576, Texas Commission on Environmental Quality, P.O. Box
13087, Austin, Texas 78711-3087.
An agreed order was entered regarding Elite Computer Consultants,
L.P. dba Ed Lou Mobile Home Park, Docket No. 2007-1324-MWD-E
on February 29, 2008 assessing $4,960 in administrative penalties with
$992 deferred.
Information concerning any aspect of this order may be obtained by
contacting Samuel Short, Enforcement Coordinator, at (512) 239-5363,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding Clint Independent School Dis-
trict, Docket No. 2007-1327-MWD-E on February 29, 2008 assessing
$2,040 in administrative penalties with $408 deferred.
Information concerning any aspect of this order may be obtained by
contacting Pamela Campbell, Enforcement Coordinator, at (512) 239-
4493, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.
An agreed order was entered regarding Steve Williams dba Axis De-
molition & Excavating, Docket No. 2007-1332-MSW-E on February
29, 2008 assessing $8,500 in administrative penalties with $1,700 de-
ferred.
Information concerning any aspect of this order may be obtained by
contacting Michael Meyer, Enforcement Coordinator, at (512) 239-
4492, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.
An agreed order was entered regarding Kenneth Ray Cavitt dba Don’s
Wrecker Service, Docket No. 2007-1350-PST-E on February 29, 2008
assessing $5,250 in administrative penalties with $1,050 deferred.
Information concerning any aspect of this order may be obtained by
contacting Wallace Myers, Enforcement Coordinator, at (512) 239-
6580, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.
An agreed order was entered regarding Austin Equipment Company,
LC dba Superior Crushed Stone, Docket No. 2007-1371-EAQ-E on
February 29, 2008 assessing $3,410 in administrative penalties with
$682 deferred.
Information concerning any aspect of this order may be obtained by
contacting Andrew Hunt, Enforcement Coordinator, at (512) 239-1203,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding Syed N. Hyder, Docket No.
2007-1408-MWD-E on February 29, 2008 assessing $41,800 in ad-
ministrative penalties.
Information concerning any aspect of this order may be obtained
by contacting Daniel Siringi, Enforcement Coordinator, at (409)
899-8799, Texas Commission on Environmental Quality, P.O. Box
13087, Austin, Texas 78711-3087.
An agreed order was entered regarding Huntsman Petrochemical Cor-
poration, Docket No. 2007-1411-AIR-E on February 29, 2008 assess-
ing $3,950 in administrative penalties with $790 deferred.
Information concerning any aspect of this order may be obtained by
contacting Kimberly Morales, Enforcement Coordinator, at (713) 422-
8938, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.
An agreed order was entered regarding Georgia-Pacific Chemicals
LLC, Docket No. 2007-1415-AIR-E on February 29, 2008 assessing
$4,690 in administrative penalties with $938 deferred.
Information concerning any aspect of this order may be obtained by
contacting John Muennink, Enforcement Coordinator, at (361) 825-
3423, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.
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An agreed order was entered regarding Signal International Texas, L.P.,
Docket No. 2007-1428-AIR-E on February 29, 2008 assessing $8,600
in administrative penalties with $1,720 deferred.
Information concerning any aspect of this order may be obtained
by contacting Bryan Sinclair, Enforcement Coordinator, at (512)
239-2171, Texas Commission on Environmental Quality, P.O. Box
13087, Austin, Texas 78711-3087.
An agreed order was entered regarding United Copper Industries, Inc.,
Docket No. 2007-1434-AIR-E on February 29, 2008 assessing $1,625
in administrative penalties with $325 deferred.
Information concerning any aspect of this order may be obtained by
contacting Jorge Ibarra, Enforcement Coordinator, at (817) 588-5890,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding Red River Authority of Texas,
Docket No. 2007-1441-PWS-E on February 29, 2008 assessing $7,240
in administrative penalties.
Information concerning any aspect of this order may be obtained by
contacting Yuliya Dunaway, Enforcement Coordinator, at (210) 490-
3096, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.
An agreed order was entered regarding Custom Building Products, Inc.,
Docket No. 2007-1466-AIR-E on February 29, 2008 assessing $800 in
administrative penalties with $160 deferred.
Information concerning any aspect of this order may be obtained by
contacting Samuel Short, Enforcement Coordinator, at (512) 239-5363,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding Child Inc., Docket No. 2007-
1474-PWS-E on February 29, 2008 assessing $100 in administrative
penalties with $20 deferred.
Information concerning any aspect of this order may be obtained by
contacting Yuliya Dunaway, Enforcement Coordinator, at (210) 490-
3096, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.
An agreed order was entered regarding Ezekiel L. Holloway dba Hill
River Country Estates, Docket No. 2007-1484-PWS-E on February 29,
2008 assessing $856 in administrative penalties with $171 deferred.
Information concerning any aspect of this order may be obtained by
contacting Rebecca Clausewitz, Enforcement Coordinator, at (210)
403-4012, Texas Commission on Environmental Quality, P.O. Box
13087, Austin, Texas 78711-3087.
An agreed order was entered regarding James & Vickie Enterprises,
Inc. dba James Stuart Construction, Docket No. 2007-1495-MSW-E
on February 29, 2008 assessing $2,156 in administrative penalties with
$431 deferred.
Information concerning any aspect of this order may be obtained by
contacting John Shelton, Enforcement Coordinator, at (512) 239-2563,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding Dixie Chemical Company, Inc.,
Docket No. 2007-1542-AIR-E on February 29, 2008 assessing $3,300
in administrative penalties with $660 deferred.
Information concerning any aspect of this order may be obtained
by contacting Thomas Jecha, Enforcement Coordinator, at (512)
239-2576, Texas Commission on Environmental Quality, P.O. Box
13087, Austin, Texas 78711-3087.
An agreed order was entered regarding Harmony Independent School
District, Docket No. 2007-1556-MWD-E on February 29, 2008 assess-
ing $4,560 in administrative penalties with $912 deferred.
Information concerning any aspect of this order may be obtained by
contacting Andrew Hunt, Enforcement Coordinator, at (512) 239-1203,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding David Griffith dba East Texas
Core Suppliers, Docket No. 2007-1589-MSW-E on February 29, 2008
assessing $500 in administrative penalties with $100 deferred.
Information concerning any aspect of this order may be obtained by
contacting John Shelton, Enforcement Coordinator, at (512) 239-2563,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding City of Pharr, Docket No. 2007-
1623-MWD-E on February 29, 2008 assessing $2,275 in administrative
penalties with $455 deferred.
Information concerning any aspect of this order may be obtained by
contacting Andrew Hunt, Enforcement Coordinator, at (512) 239-1203,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding Rochelle Water Supply Corpo-
ration, Docket No. 2007-1750-PWS-E on February 29, 2008 assessing
$655 in administrative penalties with $131 deferred.
Information concerning any aspect of this order may be obtained by
contacting Yuliya Dunaway, Enforcement Coordinator at (210) 490-
3096, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.
An agreed order was entered regarding Jerry L. McClung dba J L Back-
hoe Service, Docket No. 2007-1763-SLG-E on February 29, 2008 as-
sessing $650 in administrative penalties with $130 deferred.
Information concerning any aspect of this order may be obtained by
contacting Jorge Ibarra, Enforcement Coordinator, at (817) 588-5890,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
A field citation was entered regarding Fort Bend Oil Corporation dba
Handi Plus 369, Docket No. 2006-1526-PST-E on February 29, 2008
assessing $1,757 in administrative penalties.
Information concerning any aspect of this citation may be obtained by
contacting Melissa Keller, SEP Coordinator, at (512) 239-1768, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087.
A field citation was entered regarding Jared Morris dba Sportsman Cen-
ter, Docket No. 2007-1975-PST-E on February 29, 2008 assessing
$875 in administrative penalties.
Information concerning any aspect of this citation may be obtained by
contacting Melissa Keller, SEP Coordinator, at (512) 239-1768, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087.
A field citation was entered regarding Gary Valdez, Docket No. 2007-
1893-WOC-E on February 29, 2008 assessing $210 in administrative
penalties.
Information concerning any aspect of this citation may be obtained by
contacting Melissa Keller, SEP Coordinator, at (512) 239-1768, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087.
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An agreed order was entered regarding North Hamilton Hill Water Sup-
ply Corporation, Docket No. 2007-1491-PWS-E on February 29, 2008
assessing $535 in administrative penalties with $107 deferred.
Information concerning any aspect of this order may be obtained by
contacting Tel Croston, Enforcement Coordinator at (512) 239-5717,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An order was entered regarding Nick Nikah, Docket No. 2006-0774-
LII-E on March 3, 2008, assessing $2,500 in administrative penalties.
Information concerning any aspect of this order may be obtained by
contacting Jorge Ibarra, Enforcement Coordinator, at (817) 588-5890,





Texas Commission on Environmental Quality
Filed: March 12, 2008
♦ ♦ ♦
Invitation to Develop Municipal Solid Waste (MSW)
Supervisor Training
On September 26, 2007 the Municipal Solid Waste Supervisor rules
were revised. The rules now specify which type of supervisor’s license
is required for an individual to supervise a MSW facility. The new rules
affect the training necessary to become a licensed supervisor of MSW
facilities; therefore, MSW supervisor training programs must also be
revised.
TCEQ is Seeking Training Providers
TCEQ is seeking training providers to develop training courses based
on the new curriculum guidance documents for MSW training. The
training must be developed according to the TCEQ rules, the regula-
tory guidance document RG - 373 (Revised December 2007), Approval
of Training for Occupational Licensing, and the curriculum guidance
documents. The following webpages provide information for the de-







The training for MSW supervisors must be developed by May 9, 2008.
Please let us know if you are interested in developing training materials




Director, Environmental Law Division
Texas Commission on Environmental Quality
Filed: March 11, 2008
♦ ♦ ♦
Notice of Opportunity to Comment on Agreed Orders of
Administrative Enforcement Actions
The Texas Commission on Environmental Quality (TCEQ or commis-
sion) staff is providing an opportunity for written public comment on
the listed Agreed Orders (AOs) in accordance with Texas Water Code
(TWC), §7.075. Section 7.075 requires that before the commission
may approve the AOs, the commission shall allow the public an op-
portunity to submit written comments on the proposed AOs. Section
7.075 requires that notice of the opportunity to comment must be pub-
lished in the Texas Register no later than the 30th day before the date
on which the public comment period closes, which in this case is April
21, 2008. Section 7.075 also requires that the commission promptly
consider any written comments received and that the commission may
withdraw or withhold approval of an AO if a comment discloses facts
or considerations that indicate that consent is inappropriate, improper,
inadequate, or inconsistent with the requirements of the statutes and
rules within the commission’s jurisdiction or the commission’s orders
and permits issued in accordance with the commission’s regulatory au-
thority. Additional notice of changes to a proposed AO is not required
to be published if those changes are made in response to written com-
ments.
A copy of each proposed AO is available for public inspection at both
the commission’s central office, located at 12100 Park 35 Circle, Build-
ing A, 3rd Floor, Austin, Texas 78753, (512) 239-3400 and at the ap-
plicable regional office listed as follows. Written comments about an
AO should be sent to the attorney designated for the AO at the com-
mission’s central office at P.O. Box 13087, MC 175, Austin, Texas
78711-3087 and must be received by 5:00 p.m. on April 21, 2008.
Comments may also be sent by facsimile machine to the attorney at
(512) 239-3434. The designated attorney is available to discuss the
AO and/or the comment procedure at the listed phone number; how-
ever, §7.075 provides that comments on an AO shall be submitted to
the commission in writing.
(1) COMPANY: Brazosport Equipment & Rental, Inc.; DOCKET
NUMBER: 1999-1482-MSW-E; TCEQ ID NUMBERS: TCEQ Unau-
thorized Municipal Solid Waste (MSW) Site Number 455120017 and
RN103045860; LOCATION: approximately 0.9 miles southeast of the
intersection of Farm-to-Market (FM) Road 523 and State Highway
332, Oyster Creek, Brazoria County, Texas; TYPE OF FACILITY:
unauthorized MSW site; RULES VIOLATED: 30 TAC §330.5(c),
by failing to obtain authorization for disposing of MSW; PENALTY:
$5,500; STAFF ATTORNEY: Robert Mosley, Litigation Division, MC
175, (512) 239-0627; REGIONAL OFFICE: Houston Regional Office,
5425 Polk Street, Suite H, Houston, Texas 77023, (713) 767-3500.
(2) COMPANY: City of Del Rio; DOCKET NUMBER: 2007-0696-
PWS-E; TCEQ ID NUMBER: RN101215978; LOCATION: Del Rio,
Val Verde County, Texas; TYPE OF FACILITY: public water sys-
tem (PWS); RULES VIOLATED: 30 TAC §290.44(d)(2) and TCEQ
Agreed Order, Docket Number 2005-1777-PWS-E, IV. Ordering Pro-
visions 2.a. and 2.b., by failing to acquire plan approval by the execu-
tive director for service connections that require booster pumps taking
suction from the PWS supply lines; 30 TAC §290.46(m), by failing
to initiate a maintenance program to maintain the general appearance
of the system’s facilities and proper operation of the system’s equip-
ment; 30 TAC §290.41(d)(4), by failing to provide the source water
intake with an intruder-resistant fence; 30 TAC §290.111(b)(1)(B), by
failing to meet site-specific performance standards approved by the ex-
ecutive director for a membrane facility; 30 TAC §290.46(f)(4)(A), by
failing to submit additional documentation that the executive director
may require to determine compliance; and 30 TAC §205.6 and Texas
Water Code (TWC), §5.702, by failing to pay the general permit storm
water fee (Financial Administration Account Number 20003966) for
calendar year 2007; PENALTY: $2,448; Supplemental Environmental
Project offset amount of $2,448 applied to Texas Association of Re-
source Conservation & Development Areas, Inc. Water or Wastewater
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Assistance; STAFF ATTORNEY: Kari Gilbreth, Litigation Division,
MC 175, (512) 239-1320; REGIONAL OFFICE: Laredo Regional Of-
fice, 707 East Calton Road, Suite 304, Laredo, Texas 78041-3638,
(956) 791-6611.
(3) COMPANY: David D. Smith Construction, Inc.; DOCKET NUM-
BER: 2006-2175-MSW-E; TCEQ ID NUMBER: RN105084453;
LOCATION: 2581 FM 2657, Copperas Cove, Lampasas County,
Texas; TYPE OF FACILITY: trucking business that transports solid
waste within the State of Texas; RULES VIOLATED: 30 TAC
§330.15(c) (formerly 30 TAC §330.5(a)), by failing to prevent the
transportation of municipal non-hazardous solid waste for disposal
at an unauthorized site; PENALTY: $18,525; STAFF ATTORNEY:
Kathleen Decker, Litigation Division, MC 175, (512) 239-6500;
REGIONAL OFFICE: Waco Regional Office, 6801 Sanger Avenue,
Suite 2500, Waco, Texas 76710-7826, (254) 751-0335.
(4) COMPANY: Gary Gene Crupper; DOCKET NUMBER:
2006-1443-AIR-E; TCEQ ID NUMBER: RN104943642; LOCA-
TION: 4505 Cattleguard Court, Hood County, Texas; TYPE OF
FACILITY: private residence; RULES VIOLATED: 30 TAC §111.201
and Texas Health and Safety Code (THSC), §382.085(b), by failing to
comply with the prohibition of outdoor burning; PENALTY: $1,050;
STAFF ATTORNEY: Laurencia Fasoyiro, Litigation Division, MC
R-12, (713) 422-8914; REGIONAL OFFICE: Dallas-Fort Worth
Regional Office, 2309 Gravel Drive, Fort Worth, Texas 76118-6951,
(817) 588-5800.
(5) COMPANY: Jarrod Meyer; DOCKET NUMBER: 2005-1928-
LII-E; TCEQ ID NUMBER: RN104786652; LOCATION: 6038
Whispering Lane, Tyler, Smith County, Texas; TYPE OF FACIL-
ITY: landscape irrigation business; RULES VIOLATED: 30 TAC
§344.4(a) and §30.5(a), TWC, §37.003, and Texas Occupations Code,
§1903.251, by failing to hold an irrigator license prior to selling,
designing, consulting, installing, maintaining, altering, repairing, or
servicing an irrigation system; PENALTY: $625; STAFF ATTORNEY:
Jacquelyn Boutwell, Litigation Division, MC 175, (512) 239-5846;
REGIONAL OFFICE: Tyler Regional Office, 2916 Teague Drive,
Tyler, Texas 75701-3734, (903) 535-5100.
(6) COMPANY: Lorraine Donaldson; DOCKET NUMBER:
2006-2173-MSW-E; TCEQ ID NUMBER: RN104026737; LOCA-
TION: 5401 Bunny Trail Road, Killeen, Bell County, Texas; TYPE
OF FACILITY: unauthorized MSW site; RULES VIOLATED: 30
TAC §330.15(c) (formerly 30 TAC §330.5(a)), by failing to prevent
the unauthorized disposal of municipal non-hazardous solid waste
at an unauthorized site; PENALTY: $19,760; STAFF ATTORNEY:
Kathleen Decker, Litigation Division, MC 175, (512) 239-6500;
REGIONAL OFFICE: Waco Regional Office, 6801 Sanger Avenue,
Suite 2500, Waco, Texas 76710-7826, (254) 751-0335.
(7) COMPANY: New Progress Water Supply Corporation dba: En-
chanted Oaks Subdivision, Spring Valley Estates, Highland Lakes
Subdivision, and Ponderosa Hills Subdivision; DOCKET NUM-
BER: 2006-1037-PWS-E; TCEQ ID NUMBERS: RN101651578,
RN101230712, RN101245413, and RN101654317; LOCATIONS:
161 Enchanted Oaks Court, Hudson Oaks; FM Road 730, between
Weatherford and Azle; at the intersection of Highway 171 and FM
Road 3450, Weatherford; and at the intersection of Highway 171 and
Highland Lake Drive, Weatherford, Parker County, Texas; TYPE OF
FACILITY: PWS systems; RULES VIOLATED: 30 TAC §290.46(m),
by failing to initiate a program of maintenance and housekeeping
practices that ensures good working conditions and general appearance
of the facilities and equipment at Enchanted Oaks, Spring Valley,
Highland Lakes, and Ponderosa Hills; 30 TAC §290.41(c)(1)(F) and
THSC, §341.0315(c), by failing to secure sanitary easements covering
that portion of the land within 150 feet of the wells at Enchanted
Oaks, Spring Valley, Highland Lakes, and Ponderosa Hills; 30 TAC
§290.41(c)(3)(A) and THSC, §341.035(c), by failing to submit to the
commission’s water utilities section a copy of the well completion data
at Enchanted Oaks, Spring Valley, Highland Lakes, and Ponderosa
Hills; 30 TAC §290.121(a) and THSC, §341.035(c), by failing to
develop and maintain a chemical and microbiological monitoring plan
and by failing to make those plans available for review by agency
personnel at Enchanted Oaks, Spring Valley, Highland Lakes, and Pon-
derosa Hills; 30 TAC §290.46(n) and THSC, §341.035(c), by failing
to provide a map of each distribution system to help locate valves and
mains in the event of an emergency at Enchanted Oaks, Spring Valley,
Highland Lakes, and Ponderosa Hills; 30 TAC §290.43(c)(1) - (3), by
failing to provide vent openings on the ground storage tanks (GSTs)
with a 16-mesh or finer corrosion-resistant screening, by failing to
provide the GSTs with a properly designed roof access opening, by
failing to lock the roof hatches, and by failing to provide proper over-
flow on the GSTs at Enchanted Oaks, Spring Valley, Highland Lakes,
and Ponderosa Hills; 30 TAC §291.41(c)(3)(O), by failing to provide
a properly constructed intruder-resistant fence around the well sites at
Enchanted Oaks, Spring Valley, Highland Lakes, and Ponderosa Hills;
30 TAC §290.41(c)(3(N), by failing to provide an operable flowmeter
on the well discharge lines at Enchanted Oaks, Spring Valley, High-
land Lakes, and Ponderosa Hills; 30 TAC §290.42(j), by failing to
ensure that all chemicals used in treatment of water supplied by the
PWSs conformed to American National Standards Institute/National
Sanitation Foundation Standard 60 for direct additives or Standard
61 for indirect additives at Enchanted Oaks, Spring Valley, Highland
Lakes, and Ponderosa Hills; 30 TAC §290.46(m)(1), by failing to
conduct and record the results of annual inspections for the GSTs at
Enchanted Oaks, Spring Valley, Highland Lakes, and Ponderosa Hills;
30 TAC §290.110(c)(5)(A), by failing to test and record, at least once
every seven days, the chlorine residual from various locations within
the distribution system at Enchanted Oaks, Spring Valley, Highland
Lakes, and Ponderosa Hills; 30 TAC §290.42(l), by failing to compile
a plant operations manual and to keep it up-to-date for operator review
and reference at Enchanted Oaks, Spring Valley, Highland Lakes,
and Ponderosa Hills; 30 TAC §290.43(c)(4), by failing to provide a
water level indicator on the GSTs at Enchanted Oaks, Spring Valley,
Highland Lakes, and Ponderosa Hills; 30 TAC §290.46(m)(1)(B), by
failing to conduct and record the results of annual inspections for the
pressure tanks at Enchanted Oaks, Spring Valley, Highland Lakes,
and Ponderosa Hills; 30 TAC §290.41(c)(3)(K), by failing to ensure
that the well heads were sealed with a gasket or sealing compound
at Enchanted Oaks, Highland Lakes, and Ponderosa Hills; 30 TAC
§341.036(a), by failing to post a legible sign displaying the name
of the water supply and an emergency telephone number where a
responsible official can be contacted at each production, treatment,
and storage facility at Enchanted Oaks, Spring Valley, and Ponderosa
Hills; 30 TAC §288.20, by failing to develop and retain a drought
contingency plan for the water systems and by failing to have the
plan available for review by agency personnel at Enchanted Oaks and
Spring Valley; 30 TAC §290.46(m)(4), by failing to ensure that all
water storage facilities and appurtenances are in a watertight condition
at Enchanted Oaks and Spring Valley; 30 TAC §290.46(j), by failing
to issue a customer service inspection certificate prior to providing
continuous water service to new construction and on existing service at
Enchanted Oaks and Spring Valley; 30 TAC §290.45(b)(1)(C)(iii) and
THSC, §341.0315(c), by failing to provide two or more pumps having
a total capacity of 2.0 gallons per minute (gpm) per connection at each
pump station or pressure plane at Enchanted Oaks and Spring Valley;
30 TAC §290.46(i) and THSC, §341.035(c), by failing to adopt a
plumbing ordinance, regulation, or service agreement with provisions
for proper enforcement at Enchanted Oaks and Spring Valley; 30 TAC
§290.39(j) and THSC, §341.035(c), by failing to submit for approval
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the plans prior to construction of service pumps at Enchanted Oaks and
Spring Valley; 30 TAC §290.51(a)(3) and TWC, §5.702, by failing to
pay Public Health Service fees, including late fees, for TCEQ Finan-
cial Administration Account Numbers 91840088 (Enchanted Oaks)
and 91840089 (Spring Valley); 30 TAC §290.41(c)(3)(J) and THSC,
§341.0315(a), by failing to ensure a concrete sealing block around
the well casing that extends a minimum of three feet in all directions
at Spring Valley and Highland Lakes; 30 TAC §290.41(c)(3)(M), by
failing to maintain an operable sampling tap on the well discharge to
facilitate the collections of samples for chemical and bacteriological
analysis directly from the well at Spring Valley and Highland Lakes;
30 TAC §290.46(1), by failing to flush all dead end mains monthly
at Highland Lakes and Ponderosa Hills; 30 TAC §290.45(b)(1)(C)(i)
and THSC, §341.0315(c), by failing to provide a minimum well
capacity of 0.6 gpm per connection at Enchanted Oaks; 30 TAC
§290.45(b)(1)(B)(ii) and THSC, §341.0315(c), by failing to provide
a pressure tank capacity of 20 gallons per connection at Enchanted
Oaks; 30 TAC §290.43(d)(3) and THSC, §341.0315(a), by failing
to provide air injection lines with filters or other devices to prevent
compressor lubricants and other contaminants from entering the
pressure tanks at Enchanted Oaks; 30 TAC §290.43(d)(2), by failing
to provide pressure release devices on the pressure tank at Enchanted
Oaks; 30 TAC §290.46(v), by failing to install all electrical wiring
in compliance with local or national electrical codes at Enchanted
Oaks; 30 TAC §290.43(c) and THSC, §341.0315(a), by failing to
ensure that all potable water storage facilities are covered, designed,
fabricated, erected, tested, and disinfected in strict accordance with
American Water Works Association standards at Enchanted Oaks; 30
TAC §290.110(b)(4) and THSC, §341.033(d), by failing to maintain a
free chlorine residual of at least 0.2 milligrams per liter free chlorine
or 0.5 milligrams per liter chloramine at Spring Valley; 30 TAC
§290.46(m)(1)(A), by failing to maintain the GST’s roof at Spring
Valley; 30 TAC §290.46(n)(3), by failing to maintain copies of well
completion data such as well material setting data, geological log,
sealing information, disinfection information, microbiological sam-
pling results, and a chemical analysis report of a representative sample
of water from the well on file for as long as the well is in service
at Highland Lakes; 30 TAC §290.43(c)(5), by failing to locate the
GST inlet and outlet connections so as to prevent short circuiting or
stagnation of water at Highland Lakes; 30 TAC §290.41(c)(3)(B) and
(J) and THSC, §341.0315(a), by failing to ensure that the well casing
extends a minimum of 18 inches above the finished floor of the pump
room or natural ground surface, and a minimum of one inch above the
sealing block or pump motor foundation when provided at Ponderosa
Hills; and 30 TAC §290.46(u) and THSC, §341.0315(a), by failing to
plug an abandoned well or test in accordance with 16 TAC §76.1004
at Ponderosa Hills; PENALTY: $22,745; STAFF ATTORNEY: Lena
Roberts, Litigation Division, MC 175, (512) 239-0019; REGIONAL
OFFICE: Dallas-Fort Worth Regional Office, 2309 Gravel Drive, Fort
Worth, Texas 76118-6951, (817) 588-5800.
(8) COMPANY: Thomas Steel Drums, Inc.; DOCKET NUMBER:
2007-0515-MLM-E; TCEQ ID NUMBER: RN100688738; LOCA-
TION: 2517 Northeast 35th Street, Fort Worth, Tarrant County, Texas;
TYPE OF FACILITY: steel drum recycling facility; RULES VIO-
LATED: 30 TAC §335.2(b), by failing to dispose of hazardous waste
at an authorized facility; 30 TAC §335.6(c), by failing to maintain
accurate information on the facility’s Notice of Registration and by
failing to have a waste code for one waste stream generated by the
facility; and 30 TAC §116.115(c) and §335.2(b), THSC, §382.085(b),
and Air Permit Number 49060, Special Condition 14, by failing
to operate the facility as represented in the permit application and
by failing to properly dispose of industrial solid waste; PENALTY:
$13,500; STAFF ATTORNEY: Lena Roberts, Litigation Division,
MC 175, (512) 239-0019; REGIONAL OFFICE: Dallas-Fort Worth





Texas Commission on Environmental Quality
Filed: March 11, 2008
♦ ♦ ♦
Notice of Opportunity to Comment on Default Orders of
Administrative Enforcement Actions
The Texas Commission on Environmental Quality (TCEQ or commis-
sion) staff is providing an opportunity for written public comment on
the listed Default Orders (DOs). The commission staff proposes a DO
when the staff has sent an executive director’s preliminary report and
petition (EDPRP) to an entity outlining the alleged violations; the pro-
posed penalty; and the proposed technical requirements necessary to
bring the entity back into compliance; and the entity fails to request a
hearing on the matter within 20 days of its receipt of the EDPRP or
requests a hearing and fails to participate at the hearing. Similar to the
procedure followed with respect to Agreed Orders entered into by the
executive director of the commission, in accordance with Texas Water
Code (TWC), §7.075 this notice of the proposed order and the opportu-
nity to comment is published in the Texas Register no later than the 30th
day before the date on which the public comment period closes, which
in this case is April 21, 2008. The commission will consider any writ-
ten comments received and the commission may withdraw or withhold
approval of a DO if a comment discloses facts or considerations that
indicate that consent to the proposed DO is inappropriate, improper, in-
adequate, or inconsistent with the requirements of the statutes and rules
within the commission’s jurisdiction, or the commission’s orders and
permits issued in accordance with the commission’s regulatory author-
ity. Additional notice of changes to a proposed DO is not required to be
published if those changes are made in response to written comments.
A copy of each proposed DO is available for public inspection at both
the commission’s central office, located at 12100 Park 35 Circle, Build-
ing A, 3rd Floor, Austin, Texas 78753, (512) 239-3400 and at the ap-
plicable regional office listed as follows. Written comments about the
DO should be sent to the attorney designated for the DO at the com-
mission’s central office at P.O. Box 13087, MC 175, Austin, Texas
78711-3087 and must be received by 5:00 p.m. on April 21, 2008.
Comments may also be sent by facsimile machine to the attorney at
(512) 239-3434. The commission’s attorneys are available to discuss
the DOs and/or the comment procedure at the listed phone numbers;
however, §7.075 provides that comments on the DOs shall be submit-
ted to the commission in writing.
(1) COMPANY: Angela Young dba Young’s One Stop; DOCKET
NUMBER: 2004-2055-PST-E; TCEQ ID NUMBER: RN102225752;
LOCATION: 195 Highway 155, Avinger, Cass County, Texas; TYPE
OF FACILITY: convenience store with retail sales of gasoline; RULES
VIOLATED: 30 TAC §37.815(a) and (b), by failing to demonstrate
acceptable financial assurance for taking corrective action and for
compensating third parties for bodily injury and property damage
caused by accidental releases arising from the operation of her petro-
leum underground storage tanks (USTs) at her facility; PENALTY:
$3,150; STAFF ATTORNEY: Justin Lannen, Litigation Division, MC
R-4, (817) 588-5927; REGIONAL OFFICE: Tyler Regional Office,
2916 Teague Drive, Tyler, Texas 75701-3734, (903) 535-5100.
(2) COMPANY: Asif Dhuka dba Neighborhood Store 2; DOCKET
NUMBER: 2003-1191-PST-E; TCEQ ID NUMBER: RN102254786;
LOCATION: 700 North Cuernavaca, Austin, Travis County, Texas;
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TYPE OF FACILITY: convenience store with retail sales of gasoline;
RULES VIOLATED: 30 TAC §334.8(c)(5)(B)(ii), by failing to ensure
that a delivery certificate is renewed by a timely and proper submission
of a new UST Registration and Self-Certification Form to the TCEQ;
30 TAC §334.8(c)(5)(A)(i) and Texas Water Code (TWC), §26.3467,
by failing to make available to any common carrier a valid, current,
delivery certificate prior to accepting delivery of a regulated substance
into the facility’s USTs; and 30 TAC §334.10(b), by failing to make
records available for release detection, inventory control, and financial
assurance; PENALTY: $3,000; STAFF ATTORNEY: Patrick Jackson,
Litigation Division, MC 175, (512) 239-6501; REGIONAL OFFICE:
Austin Regional Office, 2800 South Interstate Highway 35, Suite 100,
Austin, Texas 78704-5712, (512) 339-2929.
(3) COMPANY: Derdeyn/Ford, Inc. dba Tejas Village;
DOCKET NUMBER: 2007-1372-MLM-E; TCEQ ID NUMBER:
RN102684339; LOCATION: 509 Tejas Road, Jefferson, Marion
County, Texas; TYPE OF FACILITY: public water system; RULES
VIOLATED: 30 TAC §290.45(b)(1)(B)(iii), by failing to provide
two or more service pumps having a total capacity of 2.0 gallons
per minute (gpm) per connection; 30 TAC §290.44(d)(4), by failing
to provide accurate metering devices at each service connection
to provide water usage data; 30 TAC §290.42(e)(5), by failing to
properly seal the hypochlorination solution container to prevent the
entrance of dust, insects, and other contaminants; 30 TAC §290.42(1),
by failing to compile and maintain a plant operations manual for
operator review and reference; 30 TAC §290.43(c)(4), by failing
to equip the ground storage tank with a water level indicator; 30
TAC §290.43(d)(2), by failing to provide the pressure tank with a
pressure release device; 30 TAC §290.43(e), by failing to provide
an intruder-resistant fence to protect the facility’s water storage
tank and pressure tank; 30 TAC §290.46(d)(2)(A) and Texas Health
and Safety Code (THSC), §341.0315(c), by failing to maintain a
minimum disinfectant residual of at least 0.2 milligrams per liter
of free chorine throughout the distribution system at all times; 30
TAC §290.46(f)(3)(A)(i)(III) and (iii), by failing to provide records
of complaints and records of treatment chemicals used weekly; 30
TAC §290.46(m)(1)(B), by failing to conduct an annual inspection
of the water system’s pressure tank; 30 TAC §290.46(m)(1)(A),
by failing to conduct an annual inspection of the ground storage
tank; 30 TAC §290.46(s)(1), by failing to calibrate the facility’s
well meter once every three years; 30 TAC §290.46(t), by failing
to post a legible sign that contains the name of the water supply
and emergency telephone numbers where a responsible official can
be contacted; 30 TAC §290.121(a) and (b), by failing to maintain
an up-to-date chemical and microbiological monitoring plan that
identifies all sampling locations, describes the sampling frequency,
and specifies the analytical procedures and laboratories that the
facility will use to comply with the monitoring requirements; 30 TAC
§290.45(b)(1)(B)(iv) and (c)(1)(B)(iv) and THSC, §341.0315(c), by
failing to provide a pressure tank capacity of 20 gallons per connection
for the 25 community connections and 10 gallons per unit for the
one noncommunity transient connection serving 40 noncommunity
transient connections; 30 TAC §290.43(c)(3), by failing to provide on
the overflow pipe on the ground storage tank a gravity-hinged and
weighted cover that has a good mechanical seal when closed in order
to prevent the possible entrance of insects or other contaminants into
the water supply; 30 TAC §290.46(e) and THSC, §341.033(a), by
failing to operate the facility at all times under the direct supervision
of a water works operator who holds a Class D or higher license;
30 TAC §290.45(b)(1)(B)(ii), (c)(1)(B)(ii), and (d)(2)(B)(ii) and
THSC, §341.0315(c), by failing to provide a minimum ground
storage capacity of 200 gallons per connection for the 25 community
connections, 35 gpm per connection for the one noncommunity
transient connection serving 40 noncommunity transient connections,
and 50% of the maximum daily demand for the 50-seat restaurant; 30
TAC §288.20(a) and §288.30(5)(B), by failing to provide a copy of
an adopted drought contingency plan; and TWC, §26.0135(h) and
§5.705, by failing to pay consolidated water quality fees, including
late fees, for TCEQ Financial Administration Account Numbers
23002690 and 91580002 for Fiscal Years 2005-2007; PENALTY:
$5,647; STAFF ATTORNEY: Lena Roberts, Litigation Division, MC
175, (512) 239-0019; REGIONAL OFFICE: Tyler Regional Office,
2916 Teague Drive, Tyler, Texas 75701-3734, (903) 535-5100.
(4) COMPANY: John Paul Dodson and William Dodson; DOCKET
NUMBER: 2007-0585-PST-E; TCEQ ID NUMBER: RN101872133;
LOCATION: 321 South Poplar Street, Kermit, Winkler County, Texas;
TYPE OF FACILITY: former convenience store with retail sales of
gasoline; RULES VIOLATED: 30 TAC §334.47(a)(2), by failing to
permanently remove from service, no later than 60 days after the pre-
scribed upgrade implementation date, three USTs for which any appli-
cable component of the system is not brought into timely compliance
with the upgrade requirements; PENALTY: $7,875; STAFF ATTOR-
NEY: Lena Roberts, Litigation Division, MC 175, (512) 239-0019;
REGIONAL OFFICE: Midland Regional Office, 3300 North A Street,
Building 4, Suite 107, Midland, Texas 79705-5404, (915) 570-1359.
(5) COMPANY: Kirby & Kirby Oil Company, Inc.; DOCKET
NUMBER: 2006-1951-PST-E; TCEQ ID NUMBER: RN102063088;
LOCATIONS: 6500 South Broadway Avenue, Tyler, Smith County
and 300 West Pinecrest Drive, Marshall, Harrison County, Texas;
TYPE OF FACILITIES: two convenience stores with retail sales
of gasoline; RULES VIOLATED: 30 TAC §37.815(a) and (b) and
TCEQ Agreed Order Docket Number 2005-0404-PST-E, Ordering
Provision Number 2, by failing to demonstrate financial responsibility
for taking corrective action and for compensating third parties for
bodily injury and property damage caused by accidental releases
arising from the operation of petroleum USTs; PENALTY: $18,200;
STAFF ATTORNEY: Jacquelyn Boutwell, Litigation Division, MC
175, (512) 239-5846; REGIONAL OFFICE: Tyler Regional Office,




Texas Commission on Environmental Quality
Filed: March 11, 2008
♦ ♦ ♦
Notice of Opportunity to Comment on Shut Down/Default
Orders of Administrative Enforcement Actions
The Texas Commission on Environmental Quality (commission)
staff is providing an opportunity for written public comment on the
listed Shutdown/Default Orders (S/DOs). Texas Water Code (TWC),
§26.3475 authorizes the commission to order the shutdown of any un-
derground storage tank (UST) system found to be noncompliant with
release detection, spill and overfill prevention, and/or, after December
22, 1998, cathodic protection regulations of the commission, until such
time as the owner/operator brings the UST system into compliance
with those regulations. The commission proposes a Shutdown Order
after the owner or operator of a UST facility fails to perform required
corrective actions within 30 days after receiving notice of the release
detection, spill and overfill prevention, and/or, after December 22,
1998, cathodic protection violations documented at the facility. The
commission proposes a Default Order when the staff has sent an
executive director’s preliminary report and petition (EDPRP) to an
entity outlining the alleged violations; the proposed penalty; and the
proposed technical requirements necessary to bring the entity back
into compliance; and the entity fails to request a hearing on the matter
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within 20 days of its receipt of the EDPRP or requests a hearing and
fails to participate at the hearing. In accordance with TWC, §7.075,
this notice of the proposed order and the opportunity to comment is
published in the Texas Register no later than the 30th day before the
date on which the public comment period closes, which in this case is
April 21, 2008. The commission will consider any written comments
received and the commission may withdraw or withhold approval of a
S/DO if a comment discloses facts or considerations that indicate that
consent to the proposed S/DO is inappropriate, improper, inadequate,
or inconsistent with the requirements of the statutes and rules within
the commission’s jurisdiction, or the commission’s orders and permits
issued in accordance with the commission’s regulatory authority.
Additional notice of changes to a proposed S/DO is not required to be
published if those changes are made in response to written comments.
Copies of each of the proposed S/DO is available for public inspection
at both the commission’s central office, located at 12100 Park 35 Cir-
cle, Building A, 3rd Floor, Austin, Texas 78753, (512) 239-3400 and
at the applicable regional office listed as follows. Written comments
about the S/DO shall be sent to the attorney designated for the S/DO
at the commission’s central office at P.O. Box 13087, MC 175, Austin,
Texas 78711-3087 and must be received by 5:00 p.m. on April 21,
2008. Written comments may also be sent by facsimile machine to the
attorney at (512) 239-3434. The commission attorneys are available to
discuss the S/DOs and/or the comment procedure at the listed phone
numbers; however, comments on the S/DOs shall be submitted to the
commission in writing.
(1) COMPANY: Deer Park Business, Inc. dba Fuel Expo; DOCKET
NUMBER: 2004-0423-PST-E; TCEQ ID NUMBER: RN102369162;
LOCATION: 101 West San Augustine Street, Deer Park, Harris
County, Texas; TYPE OF FACILITY: convenience store with an
underground storage tank (UST) system; RULES VIOLATED: 30
TAC §334.8(c)(5)(A)(i) and Texas Water Code (TWC), §26.3467(a),
by failing to make available to a common carrier a valid, current de-
livery certificate for the UST before accepting delivery of a regulated
substance; 30 TAC §334.8(c)(3) and (4), by failing to ensure that
the UST registration and self-certification form, which is fully and
accurately completed, is submitted to the agency, in a timely manner,
to register the UST with the commission; 30 TAC §334.7(a), (c), and
(e), by failing to register the new or replacement UST within 30 days
after the date a regulated substance is placed into the tank; 30 TAC
§334.6(b)(2)(A), by failing to file a written notification form with the
TCEQ at least 30 days prior to initiating a major UST construction
activity; 30 TAC §334.10(b), by failing to develop and maintain
required UST records at the facility; and 30 TAC §334.51(b)(2)(C)
and TWC, §26.3475(c)(2), by failing to equip tank 2B (containing
diesel fuel) with overfill prevention equipment; PENALTY: $7,000;
STAFF ATTORNEY: Jim Sallans, Litigation Division, MC 175, (512)
239-2053; REGIONAL OFFICE: Houston Regional Office, 5425 Polk
Street, Suite H, Houston, Texas 77023, (713) 767-3500.
(2) COMPANY: Friend Enterprises, Inc. dba Friendly Mart; DOCKET
NUMBER: 2003-1045-PST-E; TCEQ ID NUMBER: RN100825090;
LOCATION: 7200 Manchaca, Austin, Travis County, Texas; TYPE
OF FACILITY: convenience store with retail sales of gasoline; RULES
VIOLATED: 30 TAC §334.50(b)(1)(A) and TWC, §26.3475(c)(1),
by failing to monitor the USTs for releases at a frequency of at least
once per month, not to exceed 35 days between each monitoring;
30 TAC §334.48(c), by failing to conduct inventory control and
reconciliation for a UST system at a retail facility; and 30 TAC
§334.50(b)(2)(A)(i)(III) and (ii) and TWC, §26.3475(a), by failing to
test or monitor the piping in the UST system for releases; PENALTY:
$17,000; STAFF ATTORNEY: Robert Mosley, Litigation Division,
MC 175, (512) 239-0627; REGIONAL OFFICE: Austin Regional





Texas Commission on Environmental Quality
Filed: March 11, 2008
♦ ♦ ♦
Notice of Water Quality Applications
The following notices were issued during the period of February 26,
2008 through March 6, 2008.
The following require the applicants to publish notice in a newspaper.
Public comments, requests for public meetings, or requests for a con-
tested case hearing may be submitted to the Office of the Chief Clerk,
Mail Code 105, P.O. Box 13087, Austin, Texas 78711-3087, WITHIN
30 DAYS OF THE DATE OF NEWSPAPER PUBLICATION OF THE
NOTICE.
INFORMATION SECTION
BOWIE-SIMS-PRANGE, INC. has applied for a renewal of TPDES
Permit No. 12320-001, which authorizes the discharge of treated do-
mestic wastewater at a daily average flow not to exceed 0.002 million
gallons per day. The facility is located approximately 2200 feet east of
the intersection of Hardy Road and Richey Road, north of the City of
Houston in Harris County, Texas.
CHAMP’S WATER COMPANY has applied for a renewal of TPDES
Permit No. WQ0010436001, which authorizes the discharge of treated
domestic wastewater at a daily average flow not to exceed 150,000
gallons per day. The facility is located at 1714 Sandy Dale in Western
Homes Subdivision in Harris County, Texas.
DALLAS CHEMICAL TECHNOLOGIES which operates the Hous-
ton Lignin Plant, has applied for a renewal of TPDES Permit No.
WQ0001968000, which authorizes the discharge of storm water
associated with industrial activity, pad washdown water, and boiler
blowdown at a on an intermittent and flow variable basis via Outfall
002. The facility is located at 10120 Hirsch Road, southeast of the
Parker Street and Hirsch Road intersection, in the City of Houston,
Harris County, Texas.
DUCO, INC. has applied for a renewal of TPDES Permit No. 12874-
001 which authorizes the discharge of treated domestic wastewater at
a daily average flow not to exceed 10,000 gallons per day. The facility
is located at 16661 Jacintoport Boulevard in Harris County, Texas.
ELITE COMPUTER CONSULTANTS, L.P. owner has applied for a
renewal of TPDES Permit No. WQ0012600001, which authorizes the
discharge of treated domestic wastewater at a daily average flow not
to exceed 8,000 gallons per day. The wastewater treatment facility
is located at 15110 Grant Road on the south bank of Faulkey Gully,
approximately 600 feet west of Shaw Road and approximately 800 feet
northeast of Grant Road in Harris County Texas.
J & S WATER COMPANY, L.L.C. has applied to the Texas Commis-
sion on Environmental Quality (TCEQ) for a renewal of TPDES Per-
mit No. 13882-001, which authorizes the discharge of treated domestic
wastewater at a daily average flow not to exceed 150,000 gallons per
day. The facility is located at 813 Hollyvale, east of Interstate Highway
45 in northern Houston in Harris County, Texas.
THE CITY OF LAMPASAS has applied for a renewal of TPDES Per-
mit No. WQ0010205002, which authorizes the discharge of treated do-
mestic wastewater at an annual average flow not to exceed 1,500,000
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gallons per day. The facility is located on the south side of Sulphur
Creek, at the east end of Creek Street, approximately 6,000 feet north-
east of the intersection of U.S. Highway 183 and U.S. Highway 190 in
the City of Lampasas in Lampasas County, Texas.
LMV MANAGEMENT CO., LTD. has applied for a renewal of
TPDES Permit No. WQ0014586001 which authorizes the discharge
of treated domestic wastewater at a daily average flow not to exceed
900,000 gallons per day. The facility will be located approximately
8,200 feet south of the intersection of Riley Fuzzel Road and Wood-
sons Gully in Montgomery County, Texas.
CITY OF LUBBOCK, TEXAS DEPARTMENT OF TRANSPORTA-
TION - LUBBOCK DISTRICT, AND TEXAS TECH UNIVERSITY
SYSTEM which operate the City of Lubbock Municipal Separate
Storm Sewer System (MS4), have applied for a renewal of NPDES
Permit No. TXS001501, which authorizes storm water point source
discharges to surface water in the state from the City of Lubbock MS4.
This permit will be renewed as TPDES Permit No. WQ0004773000.
The MS4 is located within the corporate boundary of the City of
Lubbock, in Lubbock County, Texas.
THE CITY OF MERTZON has applied for a renewal of Permit No.
04535 to authorize the land application of wastewater treatment plant
sewage sludge for beneficial use on 3.5 acres. The land application site
is located 2.4 miles northwest of Mertzon on the south side of Farm-to-
Market Road 2469, 2.5 miles northwest of the intersection in Mertzon
of Farm-to-Market Road 2469 and U.S. Highway 67 in Irion County,
Texas.
SOUTH CENTRAL WATER COMPANY has applied to the Texas
Commission on Environmental Quality (TCEQ) for a new permit, pro-
posed Texas Pollutant Discharge Elimination System (TPDES) Permit
No. WQ0014852001, to authorize the discharge of treated domestic
wastewater at a daily average flow not to exceed 950,000 gallons per
day. The facility will be located approximately 7,200 feet northeast
of Farm-to-Market Road 1486 and Shady Oaks Lane in Montgomery
County, Texas.
TIN INC. which operates Buna Lumber Operation, has applied for a
renewal of TPDES Permit No. WQ0002924000, which authorizes the
discharge of commingled wastewaters on an intermittent and flow vari-
able basis via Outfall 001, and storm water on an intermittent and flow
variable basis via Outfalls 002, 003, and 004. The facility is located
approximately one mile east of U.S. Highway 96 and approximately
two miles north of the community of Buna, Jasper County, Texas
CITY OF TOMBALL has applied for a renewal of TPDES Permit No.
WQ0010616002, which authorizes the discharge of treated domestic
wastewater at an annual average flow not to exceed 1,500,000 gallons
per day. The facility is located south of Holderrieth Road approxi-
mately 2,100 feet north of Willow Creek and approximately 4,300 feet
east of the intersection of State Highway 249 and Holderrieth Road in
Harris County, Texas.
VANCECO, INC. has applied to the Texas Commission on Envi-
ronmental Quality (TCEQ) for a renewal of TPDES Permit No.
WQ0014248001, which authorizes the discharge of treated domestic
wastewater at a daily average flow not to exceed 20,000 gallons per
day. The facility is located on the north side of State Highway 105,
approximately 3,200 feet west of the point where State Highway 105
crosses the San Jacinto River in Montgomery County, Texas.
WATERFORD CLUB DEVELOPMENT LP has applied for a new per-
mit, Proposed Permit No. WQ14766001, to authorize the disposal
of treated domestic wastewater at a daily average flow not to exceed
240,000 gallons per day via subsurface drip irrigation of 55.1 acres of
non-public access pastureland. This permit will not authorize a dis-
charge of pollutants into waters in the State. The wastewater treat-
ment facility and disposal site will be located approximately 5,100 feet
southeast of the intersection of Farm-to-Market Road 1431 and County
Road 344 in Burnet County, Texas.
WOODGATE MOBILE HOME VILLAGE, INC. has applied for a re-
newal of TPDES Permit No. 12414-001, which authorizes the dis-
charge of treated domestic wastewater at a daily average flow not to
exceed 35,000 gallons per day. The plant site is located approximately
0.25 mile west of the intersection of Veterans Memorial Drive and Frick
Road on the south side of Frick Road in Harris County, Texas.
The following do not require publication in a newspaper. Written com-
ments or requests for a public meeting may be submitted to the Office
of the Chief Clerk, at the address provided in the information section
above, WITHIN 30 DAYS OF THE ISSUED DATE THIS NOTICE IS
MAILED.
The Texas Commission on Environmental Quality (TCEQ) has initi-
ated a minor amendment of the Texas Pollutant Discharge Elimination
System (TPDES) permit issued to SET ENVIRONMENTAL, INC.
which operates an industrial solid waste management facility, to cor-
rect typographical errors in the monitoring frequencies at Outfall 001
for the Chemical Oxygen Demand and Oil and Grease parameters in
the permit. The existing permit authorizes the discharge of storm water
associated with industrial activity on an intermittent and flow variable
basis via Outfall 001. The facility is located at 5743 Cheswood Street,
in the City of Houston, Harris County, Texas.
If you need more information about these permit applications or the
permitting process, please call the TCEQ Office of Public Assistance,
Toll Free, at 1-800-687-4040. General information about the TCEQ
can be found at our web site at www.TCEQ.state.tx.us. Si desea infor-
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Filed: March 12, 2008
♦ ♦ ♦
Proposal for Decision
The State Office of Administrative Hearings issued a Proposal for De-
cision and Order to the Texas Commission on Environmental Qual-
ity on February 26, 2008, in the matter of the Executive Director of
the Texas Commission on Environmental Quality, Petitioner v. Dou-
ble Diamond Utilities Co. dba White Bluff Community Water System;
SOAH Docket No. 582-07-3289; TCEQ Docket No. 2006-1730-PWS-
E. The commission will consider the Administrative Law Judge’s Pro-
posal for Decision and Order regarding the enforcement action against
Double Diamond Utilities Co. dba White Bluff Community Water Sys-
tem on a date and time to be determined by the Office of the Chief Clerk
in Room 201S of Building E, 12100 N. Interstate 35, Austin, Texas.
This posting is Notice of Opportunity to Comment on the Proposal for
Decision and Order. The comment period will end 30 days from date of
this publication. Written public comments should be submitted to the
Office of the Chief Clerk, MC-105, TCEQ, P.O. Box 13087, Austin,
Texas 78711-3087. If you have any questions or need assistance, please
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♦ ♦ ♦
Proposal for Decision
The State Office of Administrative Hearings issued a Proposal for De-
cision and Order to the Texas Commission on Environmental Qual-
ity on March 4, 2008, in the matter of the Executive Director of the
Texas Commission on Environmental Quality, Petitioner v. Chester
Hermes; SOAH Docket No. 582-08-0163; TCEQ Docket No. 2007-
0452-MSW-E. The commission will consider the Administrative Law
Judge’s Proposal for Decision and Order regarding the enforcement ac-
tion against Chester Hermes on a date and time to be determined by the
Office of the Chief Clerk in Room 201S of Building E, 12100 N. Inter-
state 35, Austin, Texas. This posting is Notice of Opportunity to Com-
ment on the Proposal for Decision and Order. The comment period
will end 30 days from date of this publication. Written public com-
ments should be submitted to the Office of the Chief Clerk, MC-105,
TCEQ, P.O. Box 13087, Austin, Texas 78711-3087. If you have any
questions or need assistance, please contact Paul Munguía, Office of
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Proposal for Decision
The State Office of Administrative Hearings issued a Proposal for De-
cision and Order to the Texas Commission on Environmental Qual-
ity on February 25, 2008, in the matter of the Executive Director of
the Texas Commission on Environmental Quality, Petitioner v. Palo
Gaucho, Inc.; SOAH Docket No. 582-07-4078; TCEQ Docket No.
2006-2025-MWD-E. The commission will consider the Administra-
tive Law Judge’s Proposal for Decision and Order regarding the en-
forcement action against Palo Gaucho, Inc. on a date and time to be
determined by the Office of the Chief Clerk in Room 201S of Build-
ing E, 12100 N. Interstate 35, Austin, Texas. This posting is Notice of
Opportunity to Comment on the Proposal for Decision and Order. The
comment period will end 30 days from date of this publication. Written
public comments should be submitted to the Office of the Chief Clerk,
MC-105, TCEQ, P.O. Box 13087, Austin, Texas 78711-3087. If you
have any questions or need assistance, please contact Paul Munguía,
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♦ ♦ ♦
Texas Ethics Commission
List of Late Filers
Listed below are the names of filers from the Texas Ethics Commission
who did not file reports, or failed to pay penalty fines for late reports in
reference to the listed filing deadline. If you have any questions, you
may contact Robbie Douglas at (512) 463-5800 or (800) 325-8506.
Deadline: 8-Day Pre-Election Report due October 29, 2007
Roland M. Chavez, Houston Professional Fire Fighters Association Lo-
cal #341 PAC, 1907 Freeman St., Houston, Texas 77009-8334
Deadline: Semiannual Report due January 15, 2008, for Candi-
dates and Officeholders
Harold V. Dutton Jr., 4001 Jewett St., Houston, Texas 77026
Michael A. Franks, 20230 Kings Camp Dr., Katy, Texas 77450-4322
Randy Frazier, 2450 Louisiana St., Ste. 400-514, Houston, Texas
77006-2380
George D. Gilles, 1910 College Ave., Midland, Texas 79701-6935
Anton E. Hackebeil, P.O. Box 220, Hondo, Texas 78861-0220
Jeff Humber, 1721 High Ridge Rd., Benbrook, Texas 76126-2907
Randall Kallinen, 1406 Castle Ct., Houston, Texas 77006-5756
Frank L. Lacy, 401 N. Rio St., Fort Stockton, Texas 79735-4835
Jason Allen Moore, 2716 Bainbridge Dr., Odessa, Texas 79762-5112
George James Sales III, 6306 Brianna Cir., Corpus Christi, Texas
78414-3685
Jim Solis, 1021 S. F St., Harlingen, Texas 78550-6748
Jimmy P. Wrotenbery, 2300 Mimosa Dr., Houston, Texas 77019-6024
Jorge Borunda Zaragoza, 3701 Kirby Dr., Houston, Texas 77098-3900
Deadline: Semiannual Report due January 15, 2008, for Political
Action Committees
Jaime Avelar, Americans for Energy Independence, P.O. Box 24,
Fabens, Texas 79838-0024
Sandi Breaux, Southwest Republican Club, 4751 Westcreek Dr., Fort
Worth, Texas 76133-1371
Roland M. Chavez, Houston Professional Fire Fighters Association Lo-
cal #341 PAC, 1907 Freeman St., Houston, Texas 77009-8334
Harold Dutton, Harris County Delegation - Caucus, P.O. Box 2910,
RM. 3N.05, Austin, Texas 78768
Damon D. Edwards, Ansun PAC, 13701 Broad Oaks Ln., Rosharon,
Texas 77583-2031
Richie Floyd, Plano Fire Fighters Committee for Effective Govern-
ment, 1214 Mars Dr., Cedar Hill, Texas 75104-3206
Dirk Hedges, McKinney Fire Fighter’s Association For Responsible
Government, P.O. Box 2754, McKinney, Texas 75070-8175
Lisa Holbrook, Texans for John Davis, 1 Greenway Plaza, Ste. 225,
Houston, Texas 77046-0106
Eddie Janek, Friends of Kyle Janek, 1 Greenway Plaza, Ste. 225, Hous-
ton, Texas 77046-0106
David R. Johannessen, Parents and Teachers Working Together, 1201
W. Park Row Dr., Arlington, Texas 76013-3602
W. Troy McKinney, Concerned Citizens for a Responsible Judiciary
PAC, 440 Louisiana St., Ste. 800, Houston, Texas 77002-1637
Marcus M. Mpwo, African Coalition PAC, 17807 Scenic Oaks Dr.,
Richmond, Texas 77469-8587
Heather Ramon-Ayala, Texans for Local Control, 3822 Blue Oak Pass,
San Antonio, Texas 78223-2373
Sherri Riedel, PEIMS PAC, P.O. Box 402, Marion, Texas 78124-0402
Gary Rowe, PAC of the Wichita Falls Association of Insurance Agents,
113 S. Center, P.O. Box 1127, Archer City, Texas 76351-1127
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Bobby R. Stephens, Help Elect Responsible Officials PAC, 131 High
Gabriel Dr., Leander, Texas 78641-9757
Christopher C. Stevens, The Conservative Cause, P.O. Box 642,
League City, Texas 77574-0642
Bruce A. Tankleff, Texas Democratic Women of Montgomery County
PAC, 15 Gillium Bluff Pl., The Woodlands, Texas 77382-1622
Lynda P. Vine, Foundation Appraisers Coalition of Texas PAC (FACT),
6106 Vance Jackson Rd. #2, San Antonio, Texas 78230-3373
Deadline: Lobby Activities Report due October 10, 2007
Mark Seale, P.O. Box 301805, Austin, Texas 78703
Deadline: Lobby Activities Report due November 13, 2007
Roland M. Chavez, 1907 Freeman St., Houston, Texas 77009
Mike French, 816 Congress Ave., Ste. 940, Austin, Texas 78701
Mark Seale, P.O. Box 301805, Austin, Texas 78703
Johnny Villarreal, 1907 Freeman St., Houston, Texas 77009
Jim Warren, 710 W. 30th St., Austin, Texas 78705-2206
Deadline: Lobby Activities Report due December 10, 2007
Roland M. Chavez, 1907 Freeman St., Houston, Texas 77009
Johnny Villarreal, 1907 Freeman St., Houston, Texas 77009
Jim Warren, 710 W. 30th St., Austin, Texas 78705-2206
Deadline: Personal Financial Statement due November 1, 2007





Filed: March 5, 2008
♦ ♦ ♦
Texas Facilities Commission
Request for Proposals #303-8-11302
The Texas Facilities Commission (TFC), on behalf of the General Land
Office (GLO), announces the issuance of Request for Proposals (RFP)
#303-8-11302. TFC seeks a minimum of 18 month lease of approx-
imately 12,983 square feet of office space in Austin, Travis County,
Texas.
The deadline for questions is March 28, 2008 and the deadline for pro-
posals is April 4, 2008 at 3:00 p.m. The award date is May 1, 2008.
TFC reserves the right to accept or reject any or all proposals submit-
ted. TFC is under no legal or other obligation to execute a lease on the
basis of this notice or the distribution of a RFP. Neither this notice nor
the RFP commits TFC to pay for any costs incurred prior to the award
of a grant.
Parties interested in submitting a proposal may obtain information by
contacting TFC Purchaser Sandy Williams at (512) 475-0453. A copy






Filed: March 10, 2008
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Department of Family and Protective Services
Title IV-B Child and Family Services Plan
The Texas Department of Family and Protective Services (DFPS), as
the designated agency to administer Title IV-B programs in the state
of Texas, is developing the annual update of the Title IV-B Child and
Family Services Plan (CFSP) for Texas. Under guidelines issued by the
U.S. Department of Health and Human Services, Administration for
Children and Families, DFPS is required to review the progress made
in the previous year toward accomplishing the goals and objectives
identified in the state’s five year CFSP for the period from October 1,
2004, through September 30, 2009.
The CFSP Annual Progress and Services Report (APSR) is required for
the state to receive its federal allocation for fiscal year 2009 authorized
under Title IV-B of the Social Security Act, Subparts 1 and 2, and the
Child Abuse Prevention and Treatment Act (CAPTA). The APSR also
gives states an opportunity to apply for fiscal year 2008 funds for the
Chafee Foster Care Independence Program. The annual report refer-
enced above must be submitted by June 29, 2008.
The purpose of this notice is to solicit input in the development of the
APSR. This input will enable the agency to consider and include any
changes in our state plan in order to best meet the needs of the children
and families the agency serves. Members of the public can obtain more
detailed information regarding the CFSP from the DFPS web site at:
http://www.dfps.state.tx.us. The web site includes a copy of last year’s
APSR and a copy of the 2004-2009 CFSP.
Written comments regarding the annual update or the five-year plan
may be faxed or mailed to: Texas Department of Family and Protective
Services, Attention: Max Villarreal; P.O. Box 149030, MC W-157;
Austin, Texas 78714-9030; telephone (512) 438-3412; fax (512) 438-




Department of Family and Protective Services
Filed: March 12, 2008
♦ ♦ ♦
Texas Health and Human Services Commission
Public Notice
The Texas Health and Human Services Commission (HHSC) an-
nounces its intent to submit the state’s application for a renewal of
the Texas Waiver for Home and Community-Based Services (HCS
waiver). The HSC waiver is a §1915(c) program under the Texas State
Plan for Medical Assistance and Title XIX of the Social Security Act.
The current waiver will expire August 31, 2008.
The Texas Home and Community-Based Services waiver program pro-
vides individualized services and supports to persons with mental re-
tardation who are living with their families, in their own homes, or in
other community settings, such as small group homes. Services in-
clude: case management; adaptive aids; minor home modifications;
counseling and therapies (including audiology, speech therapy, occu-
pational therapy, physical therapy, dietary services, social work, and
psychology); dental treatment; nursing; supported home living; fos-
ter/companion care; supervised living; residential support; respite; sup-
ported employment; and day habilitation. Day habilitation provides
assistance with acquiring, retaining, or improving self-help, socializa-
tion, and adaptive skills necessary to reside successfully in home and
community-based settings. The eligibility requirements are: having
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mental retardation or a related condition; meeting eligibility require-
ments for admission to an intermediate care facility for individuals with
mental retardation (ICF-MR); and meeting financial eligibility. When
compared to services provided to individuals in an ICF-MR, the re-
newed waiver is designed to be cost neutral for the entire five-year pe-
riod.
HHSC is requesting that the waiver renewal be approved for an addi-
tional five-year period beginning March 1, 2008. The waiver maintains
cost neutrality of service costs for federal fiscal years 2008 through
2013.
To obtain copies of the proposed waiver, interested parties may
contact Kyna Belcher, Texas Health and Human Services Com-
mission, P.O. Box 85200, Mail Code H-620, Austin, Texas





Texas Health and Human Services Commission
Filed: March 7, 2008
♦ ♦ ♦
Public Notice
The Texas Health and Human Services Commission (HHSC) an-
nounces its intent to submit Amendment 808, Transmittal Number TX
08-004, to the Texas State Plan for Medical Assistance, under Title
XIX of the Social Security Act. The proposed amendment is effective
March 22, 2008.
The proposed amendment revises the reimbursement methodology for
nursing facility rehabilitative and specialized services to state that Med-
icaid reimbursement rates to nursing facilities for therapy services pro-
vided by independent occupational, physical, and speech therapists are
based on the current Medicare relative value units (RVUs) times the
current Texas Medicaid conversion factor and then converted to hourly
rates, with the same hourly rates applicable to therapy sessions and
therapy evaluations. The revised methodology further indicates that
the reimbursement rate to nursing facilities for therapy and evaluation
services provided by nursing facility staff is a flat fee established by
HHSC.
The proposed amendment is estimated to result in additional annual
aggregate expenditures of $228,902 for the remainder of federal fiscal
year (FFY) 2008 (March 22, 2008, through September 30, 2008), of
which approximately $138,623 is federal funds and $90,279 is state
general revenue. For FFY 2009, the proposed amendment is estimated
to result in additional annual aggregate expenditures of $554,222, of
which approximately $329,430 is federal funds and $224,792 is state
general revenue. For FFY 2010, the proposed amendment is estimated
to result in additional aggregate annual expenditures of $601,873, of
which approximately $357,753 is federal funds and $244,120 is state
general revenue.
Interested parties may obtain copies of the proposed amendment by
contacting Eileen Kreh, Rate Analyst, by mail at the Rate Analysis
Department, Texas Health and Human Services Commission, P.O.
Box 85200, H-400, Austin, Texas 78708-5200; by telephone at
(512) 491-1347; by facsimile at (512) 491-1998; or by e-mail at
Eileen.Kreh@hhsc.state.tx.us. Copies of the proposed amendment
will also be made available for public review at the local offices of the




Texas Health and Human Services Commission
Filed: March 11, 2008
♦ ♦ ♦
Department of State Health Services
Notice of Agreed Orders
Notice is hereby given that the Department of State Health Services
(department) issued Agreed Orders to the following registrants:
Huntsman Corporation (License Number L04067) of Port Arthur. A
total penalty of $15,500 shall be paid by registrant for violations of
25 Texas Administrative Code, Chapter 289. The registrant shall also
comply with additional settlement agreement requirements.
Texas Imaging and Diagnostic Center (Registration Number M00796)
of Irving. A total penalty of $2,000 shall be paid by registrant for vi-
olation of 25 Texas Administrative Code, Chapter 289. The registrant
shall also comply with additional settlement agreement requirements.
Universal MRI and Diagnostics Center (Registration Number R18519)
of Houston. A total penalty of $58,250 shall be paid by registrant for vi-
olations of 25 Texas Administrative Code, Chapter 289. The registrant
shall also comply with additional settlement agreement requirements.
Stanley A. Lacroix, DDS (Registration Number R07044) of Austin. A
total penalty of $500 shall be paid by registrant for violation of 25 Texas
Administrative Code, Chapter 289. The registrant shall also comply
with additional settlement agreement requirements.
Kleinfelder (License Number L01351) of Austin. A total penalty of
$9,000 shall be paid by registrant for violations of 25 Texas Adminis-
trative Code, Chapter 289. The registrant shall also comply with addi-
tional settlement agreement requirements.
Downtown Foot Health Center (Registration Number R17423) of The
Woodlands. A total penalty of $2,750 shall be paid by registrant for vi-
olations of 25 Texas Administrative Code, Chapter 289. The registrant
shall also comply with additional settlement agreement requirements.
Lakeside Hospital at Bastrop (Registration Number R29985) of Bas-
trop. A total penalty of $3,250 shall be paid by registrant for violations
of 25 Texas Administrative Code, Chapter 289. The registrant shall
also comply with additional settlement agreement requirements.
Doctor’s Outpatient Surgicenter (Registration Number R24967) of
Pasadena. A total penalty of $8,750 shall be paid by registrant for vio-
lations of 25 Texas Administrative Code, Chapter 289. The registrant
shall also comply with additional settlement agreement requirements.
Diagnostic Health Arlington (Registration Number M00366) of Ar-
lington. A total penalty of $28,500 shall be paid by registrant for vio-
lations of 25 Texas Administrative Code, Chapter 289. The registrant
shall also comply with additional settlement agreement requirements.
Texas Diagnostic Imaging Center (Registration Number M00657) of
Amarillo. A total penalty of $11,500 shall be paid by registrant for vi-
olations of 25 Texas Administrative Code, Chapter 289. The registrant
shall also comply with additional settlement agreement requirements.
Mesquite Community Hospital (Registration Number M00380) of
Mesquite. A total penalty of $1,750 shall be paid by registrant for vio-
lations of 25 Texas Administrative Code, Chapter 289. The registrant
shall also comply with additional settlement agreement requirements.
Shaw Pipeline Services, Inc. (Registration Number OK2319302) of
Oklahoma. A total penalty of $2,500 shall be paid by registrant for vi-
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olations of 25 Texas Administrative Code, Chapter 289. The registrant
shall also comply with additional settlement agreement requirements.
Vision Chiropractic, PA (Registration Number R21518) of El Paso.
A total penalty of $1,500 shall be paid by registrant for violations of
25 Texas Administrative Code, Chapter 289. The registrant shall also
comply with additional settlement agreement requirements.
Coryell Memorial Hospital (Registration Number M00679) of
Gatesville. A total penalty of $1,000 shall be paid by registrant for vi-
olations of 25 Texas Administrative Code, Chapter 289. The registrant
shall also comply with additional settlement agreement requirements.
Spohn Hospital (License Number L02495) of Corpus Christi. A total
penalty of $625 shall be paid by registrant for violation of 25 Texas
Administrative Code, Chapter 289. The registrant shall also comply
with additional settlement agreement requirements.
W.J. Mangold Memorial Hospital (Registration Number R00612) of
Lockney. A total penalty of $1,000 shall be paid by registrant for vio-
lations of 25 Texas Administrative Code, Chapter 289. The registrant
shall also comply with additional settlement agreement requirements.
Martin E. McGonagle, MD, PA (Registration Number R16136) of
Brownwood. A total penalty of $500 shall be paid by registrant for vi-
olations of 25 Texas Administrative Code, Chapter 289. The registrant
shall also comply with additional settlement agreement requirements.
Grogan’s Park Chiropractic Center (Registration Number R22990) of
The Woodlands. A total penalty of $1,250 shall be paid by registrant
for violations of 25 Texas Administrative Code, Chapter 289. The reg-
istrant shall also comply with additional settlement agreement require-
ments.
North Texas Imaging/Hampton Center II (Registration Number
M00765) of Dallas. A total penalty of $1,000 shall be paid by reg-
istrant for violation of 25 Texas Administrative Code, Chapter 289.
The registrant shall also comply with additional settlement agreement
requirements.
College Station Family Medicine Center (Registration Number
R25742) of College Station. A total penalty of $5,000 shall be paid
by registrant for violations of 25 Texas Administrative Code, Chapter
289. The registrant shall also comply with additional settlement
agreement requirements.
A copy of all relevant material is available, by appointment, for pub-
lic inspection at the Department of State Health Services, Exchange
Building, 8407 Wall Street, Austin, Texas, telephone (512) 834-6688,





Department of State Health Services
Filed: March 12, 2008
♦ ♦ ♦
Texas Department of Housing and Community
Affairs
Notice of Public Hearing
Multifamily Housing Revenue Bonds (West Oaks Senior Apart-
ments) Series 2008
Notice is hereby given of a public hearing to be held by the Texas
Department of Housing and Community Affairs (the "Issuer") at
Holmquist Elementary School, 15040 Westpark, Houston, Texas
77082, at 6:00 p.m. on April 16, 2008, with respect to an issue
of tax-exempt multifamily residential rental development revenue
bonds in an aggregate principal amount not to exceed $14,000,000
and taxable bonds, if necessary, in an amount to be determined, to
be issued in one or more series (the "Bonds"), by the Issuer. The
proceeds of the Bonds will be loaned to 2007 Houston Development,
LLC, a limited liability company, or a related person or affiliate
thereof (the "Borrower") to finance a portion of the costs of acquiring,
constructing, and equipping a multifamily housing development (the
"Development") described as follows: 232-unit multifamily residen-
tial rental development for seniors located at approximately 15300
Caseta Drive, Harris County, Texas. Upon the issuance of the Bonds,
the Development will be owned by the Borrower.
All interested parties are invited to attend such public hearing to ex-
press their views with respect to the Development and the issuance of
the Bonds. Questions or requests for additional information may be
directed to Teresa Morales at the Texas Department of Housing and
Community Affairs, P.O. Box 13941, Austin, Texas 78711-3941; (512)
475-3344; and/or teresa.morales@tdhca.state.tx.us.
Persons who intend to appear at the hearing and express their views are
invited to contact Teresa Morales in writing in advance of the hearing.
Any interested persons unable to attend the hearing may submit their
views in writing to Teresa Morales prior to the date scheduled for the
hearing. Individuals who require a language interpreter for the hearing
should contact Teresa Morales at least three days prior to the hearing
date. Personas que hablan español y requieren un intérprete, favor de
llamar a Jorge Reyes al siguiente número (512) 475-4577 por lo menos
tres días antes de la junta para hacer los preparativos apropiados.
Individuals who require auxiliary aids in order to attend this meeting
should contact Gina Esteves, ADA Responsible Employee, at (512)
475-3943 or Relay Texas at (800) 735-2989 at least two days before




Texas Department of Housing and Community Affairs
Filed: March 6, 2008
♦ ♦ ♦
Texas Department of Insurance
Company Licensing
Application to change the name of JEFFERSON LIFE INSURANCE
COMPANY to JEFFERSON CASUALTY INSURANCE COMPANY,
a domestic fire and/or casualty company. The home office is in Dallas,
Texas.
Application for admission to the State of Texas by AUTO ONE SE-
LECT INSURANCE COMPANY, a foreign fire and/or casualty com-
pany. The home office is in Melville, New York.
Application for admission to the State of Texas by UNITED SECU-
RITY ASSURANCE COMPANY OF PENNSYLVANIA, a foreign
life, accident and/or health company. The home office is in Souder-
ton, Pennsylvania.
Any objections must be filed with the Texas Department of Insurance,
within twenty (20) calendar days from the date of the Texas Regis-
ter publication, addressed to the attention of Godwin Ohaechesi, 333
Guadalupe Street, M/C 305-2C, Austin, Texas 78701.
TRD-200801419
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Gene C. Jarmon
Chief Clerk and General Counsel
Texas Department of Insurance
Filed: March 12, 2008
♦ ♦ ♦
Third Party Administrator Applications
The following third party administrator (TPA) applications have been
filed with the Texas Department of Insurance and are under considera-
tion.
Application to change the name of NORTHWEST DIAGNOSTIC
CLINIC IPA, LLC to NORTHWEST DIAGNOSTIC CLINIC IPA,
LLC, (using the assumed name of ACCESS HEALTH PROVIDERS)
a domestic third party administrator. The home office is HOUSTON,
TEXAS.
Application to change the name of BANKERS LIFE INSURANCE
COMPANY OF NEW YORK to AVIVA LIFE AND ANNUITY COM-
PANY OF NEW YORK, a foreign third party administrator. The home
office is WOODBURY, NEW YORK.
Any objections must be filed within 20 days after this notice is pub-
lished in the Texas Register, addressed to the attention of Matt Ray,
MC 107-1A, 333 Guadalupe, Austin, Texas 78701.
TRD-200801420
Gene C. Jarmon
Chief Clerk and General Counsel
Texas Department of Insurance
Filed: March 12, 2008
♦ ♦ ♦
Legislative Budget Board
Notice of Request for Proposal
The Legislative Budget Board (LBB) announces the issuance of a Re-
quest for Proposal (LBB 2008 APR RFP 001) from qualified, indepen-
dent firms to provide consulting services to assist the LBB in conduct-
ing a study of the state’s options in providing integrated long-term care
housing and support services. The successful respondent(s) will be ex-
pected to begin performance of the contract or contracts, if any, on or
about April 10, 2008, or as soon thereafter as practical.
Contact: Parties interested in submitting a proposal should contact
Bill Parr, Assistant Director, Legislative Budget Board, 1501 N.
Congress, Fifth Floor, Austin, Texas 78701, telephone number: (512)
463-1200, to obtain a copy of the RFP. The LBB will mail copies of
the RFP only to those specifically requesting a copy. The LBB will
also make the complete RFP available electronically on the Texas
Marketplace at: http://esbd.tbpc.state.tx.us and on the LBB website at
http://www.lbb.state.tx.us after 10:00 a.m. CZT, on March 11, 2008.
Questions: All questions regarding the RFP must be sent via facsimile
to Bill Parr at (512) 475-2902, not later than 2:00 p.m. CZT, on March
17, 2008. Official responses to questions received by the foregoing
deadline will be posted electronically on the Texas Marketplace and
the LBB website no later than March 20, 2008, or as soon thereafter as
practical.
Mandatory Letters of Intent: All potential respondents must submit
non-binding Mandatory Letters of Intent to Propose, which must be
received in the issuing office no later than 2:00 p.m. CZT, on March
26, 2008. Only the proposals of those respondents who submit a timely
Letter of Intent will be considered.
Closing Date: Proposals must be received in the issuing office at the
address specified above no later than 2:00 p.m. CZT, on April 3, 2008.
Proposals received after this time and date will not be considered. Re-
spondents shall be solely responsible for confirming the timely receipt
of proposals.
Evaluation and Award Procedure: All proposals will be subject to eval-
uation by a committee based on the evaluation criteria and procedures
set forth in the RFP. The LBB will make the final decision regarding the
award of a contract or contracts. The LBB reserves the right to award
one or more contracts under this RFP.
The LBB reserves the right to accept or reject any or all proposals sub-
mitted. The LBB is under no legal or other obligation to execute any
contracts on the basis of this notice or the distribution of any RFP. The
LBB shall not pay for any costs incurred by any entity in responding
to this Notice or the RFP.
The anticipated schedule of events is as follows:
Issuance of RFP - March 10, 2008, after 10:00 a.m. CZT;
Questions Due - March 17, 2008, 2:00 p.m. CZT;
Official Responses to Questions Posted - March 20, 2008, or as soon
thereafter as practical;
Letters of Intent Due - March 26, 2008, 2:00 p.m. CZT;
Proposals Due - April 3, 2008, 2:00 p.m. CZT;
Contract Execution - April 10, 2008, or as soon thereafter as practical;






Filed: March 10, 2008
♦ ♦ ♦
Texas Lottery Commission
Instant Game Number 1043 "Slots of Ca$h"
1.0 Name and Style of Game.
A. The name of Instant Game No. 1043 is "SLOTS OF CA$H". The
play style is "multiple lines".
1.1 Price of Instant Ticket.
A. Tickets for Instant Game No. 1043 shall be $5.00 per ticket.
1.2 Definitions in Instant Game No. 1043.
A. Display Printing - That area of the instant game ticket outside of the
area where the Overprint and Play Symbols appear.
B. Latex Overprint - The removable scratch-off covering over the Play
Symbols on the front of the ticket.
C. Play Symbol - The printed data under the latex on the front of the
instant ticket that is used to determine eligibility for a prize. Each Play
Symbol is printed in Symbol font in black ink in positive except for
dual-image games. The possible black play symbols are: STAR SYM-
BOL, HORSESHOE SYMBOL, POT OF GOLD SYMBOL, BELL
SYMBOL, APPLE SYMBOL, CLOVER SYMBOL and RAINBOW
SYMBOL.
D. Play Symbol Caption - The printed material appearing below each
Play Symbol which explains the Play Symbol. One caption appears
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under each Play Symbol and is printed in caption font in black ink
in positive. The Play Symbol Caption which corresponds with and
verifies each Play Symbol is as follows:
E. Retailer Validation Code - Three (3) letters found under the remov-
able scratch-off covering in the play area, which retailers use to verify
and validate instant winners. These three (3) small letters are for val-
idation purposes and cannot be used to play the game. The possible
validation codes are:
Low-tier winning tickets use the required codes listed in Figure 2. Non-
winning tickets and high-tier tickets use a non-required combination of
the required codes listed in Figure 2 with the exception of ∅, which will
only appear on low-tier winners and will always have a slash through
it.
F. Serial Number - A unique 14 (fourteen) digit number appearing un-
der the latex scratch-off covering on the front of the ticket. There will
be a four (4)-digit "security number" which will be individually boxed
and randomly placed within the number. The remaining ten (10) digits
of the Serial Number are the Validation Number. The Serial Number
is positioned beneath the bottom row of play data in the scratched-off
play area. The Serial Number is for validation purposes and cannot be
used to play the game. The format will be: 00000000000000.
G. Low-Tier Prize - A prize of $5.00, $10.00, $15.00 or $20.00.
H. Mid-Tier Prize - A prize of $50.00, $100 or $500.
I. High-Tier Prize - A prize of $1,000, $5,000 or $50,000.
J. Bar Code - A 24 (twenty-four) character interleaved two (2) of five
(5) bar code which will include a four (4) digit game ID, the seven
(7) digit pack number, the three (3) digit ticket number and the ten (10)
digit Validation Number. The bar code appears on the back of the ticket.
K. Pack-Ticket Number - A 14 (fourteen) digit number consisting of
the four (4) digit game number (1043), a seven (7) digit pack number,
and a three (3) digit ticket number. Ticket numbers start with 001 and
end with 75 within each pack. The format will be: 1043-0000001-001.
L. Pack - A pack of "SLOTS OF CA$H" Instant Game tickets contains
75 tickets, packed in plastic shrink-wrapping and fanfolded in pages of
one (1). The packs will alternate. One will show the front of ticket 001
and back of 075 while the other fold will show the back of ticket 001
and front of 075.
M. Non-Winning Ticket - A ticket which is not programmed to be a
winning ticket or a ticket that does not meet all of the requirements
of these Game Procedures, the State Lottery Act (Texas Government
Code, Chapter 466), and applicable rules adopted by the Texas Lottery
pursuant to the State Lottery Act and referenced in 16 TAC, Chapter
401.
N. Ticket or Instant Game Ticket, or Instant Ticket - A Texas Lottery
"SLOTS OF CA$H" Instant Game No. 1043 ticket.
2.0 Determination of Prize Winners. The determination of prize win-
ners is subject to the general ticket validation requirements set forth in
Texas Lottery Rule, §401.302, Instant Game Rules, these Game Proce-
dures, and the requirements set out on the back of each instant ticket.
A prize winner in the "SLOTS OF CA$H" Instant Game is determined
once the latex on the ticket is scratched off to expose 36 (thirty-six)
Play Symbols. The player must scratch off the entire play area. If a
player reveals 3 matching symbols in a horizontal, vertical or diagonal
line within a GAME, the player wins the prize shown for that symbol
in the legend. No portion of the display printing nor any extraneous
matter whatsoever shall be usable or playable as a part of the Instant
Game.
2.1 Instant Ticket Validation Requirements.
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A. To be a valid Instant Game ticket, all of the following requirements
must be met:
1. Exactly 36 (thirty-six) Play Symbols must appear under the latex
overprint on the front portion of the ticket;
2. Each of the Play Symbols must have a Play Symbol Caption under-
neath, unless specified, and each Play Symbol must agree with its Play
Symbol Caption;
3. Each of the Play Symbols must be present in its entirety and be fully
legible;
4. Each of the Play Symbols must be printed in black ink except for
dual image games;
5. The ticket shall be intact;
6. The Serial Number, Retailer Validation Code and Pack-Ticket Num-
ber must be present in their entirety and be fully legible;
7. The Serial Number must correspond, using the Texas Lottery’s
codes, to the Play Symbols on the ticket;
8. The ticket must not have a hole punched through it, be mutilated,
altered, unreadable, reconstituted or tampered with in any manner;
9. The ticket must not be counterfeit in whole or in part;
10. The ticket must have been issued by the Texas Lottery in an autho-
rized manner;
11. The ticket must not have been stolen, nor appear on any list of
omitted tickets or non-activated tickets on file at the Texas Lottery;
12. The Play Symbols, Serial Number, Retailer Validation Code and
Pack-Ticket Number must be right side up and not reversed in any man-
ner;
13. The ticket must be complete and not miscut, and have exactly 36
(thirty-six) Play Symbols under the latex overprint on the front portion
of the ticket, exactly one Serial Number, exactly one Retailer Validation
Code, and exactly one Pack-Ticket Number on the ticket;
14. The Serial Number of an apparent winning ticket shall correspond
with the Texas Lottery’s Serial Numbers for winning tickets, and a
ticket with that Serial Number shall not have been paid previously;
15. The ticket must not be blank or partially blank, misregistered, de-
fective or printed or produced in error;
16. Each of the 36 (thirty-six) Play Symbols must be exactly one of
those described in Section 1.2.C of these Game Procedures;
17. Each of the 36 (thirty-six) Play Symbols on the ticket must be
printed in the Symbol font and must correspond precisely to the artwork
on file at the Texas Lottery; the ticket Serial Numbers must be printed
in the Serial font and must correspond precisely to the artwork on file at
the Texas Lottery; and the Pack-Ticket Number must be printed in the
Pack-Ticket Number font and must correspond precisely to the artwork
on file at the Texas Lottery;
18. The display printing on the ticket must be regular in every respect
and correspond precisely to the artwork on file at the Texas Lottery;
and
19. The ticket must have been received by the Texas Lottery by appli-
cable deadlines.
B. The ticket must pass all additional validation tests provided for in
these Game Procedures, the Texas Lottery’s Rules governing the award
of prizes of the amount to be validated, and any confidential validation
and security tests of the Texas Lottery.
C. Any Instant Game ticket not passing all of the validation require-
ments is void and ineligible for any prize and shall not be paid. How-
ever, the Executive Director may, solely at the Executive Director’s
discretion, refund the retail sales price of the ticket. In the event a de-
fective ticket is purchased, the only responsibility or liability of the
Texas Lottery shall be to replace the defective ticket with another un-
played ticket in that Instant Game (or a ticket of equivalent sales price
from any other current Instant Lottery game) or refund the retail sales
price of the ticket, solely at the Executive Director’s discretion.
2.2 Programmed Game Parameters.
A. Consecutive non-winning tickets will not have identical play data,
spot for spot.
B. No more than two duplicate non-winning symbols within a GAME.
C. No two non-winning horizontal or vertical lines will have the same
play symbols within the same locations within a GAME.
D. No duplicate non-winning GAMES on a ticket.
E. Non-winning play symbols will not match winning play symbols
within a GAME.
F. There will be at least one near win per GAME. A near win is a
vertical, horizontal or diagonal line where all but one position contains
identical play symbols.
G. A GAME can win up to three times but this will only occur on tickets
that win 10 or 11 times.
2.3 Procedure for Claiming Prizes.
A. To claim a "SLOTS OF CA$H" Instant Game prize of $5.00, $10.00,
$15.00, $20.00, $50.00, $100 or $500, a claimant shall sign the back of
the ticket in the space designated on the ticket and present the winning
ticket to any Texas Lottery Retailer. The Texas Lottery Retailer shall
verify the claim and, if valid, and upon presentation of proper identi-
fication, if appropriate, make payment of the amount due the claimant
and physically void the ticket; provided that the Texas Lottery Retailer
may, but is not, required to pay a $50.00, $100 or $500 ticket. In the
event the Texas Lottery Retailer cannot verify the claim, the Texas Lot-
tery Retailer shall provide the claimant with a claim form and instruct
the claimant on how to file a claim with the Texas Lottery. If the claim
is validated by the Texas Lottery, a check shall be forwarded to the
claimant in the amount due. In the event the claim is not validated, the
claim shall be denied and the claimant shall be notified promptly. A
claimant may also claim any of the above prizes under the procedure
described in Section 2.3.B and Section 2.3.C of these Game Procedures.
B. To claim a "SLOTS OF CA$H" Instant Game prize of $1,000,
$5,000 or $50,000, the claimant must sign the winning ticket and
present it at one of the Texas Lottery’s Claim Centers. If the claim is
validated by the Texas Lottery, payment will be made to the bearer of
the validated winning ticket for that prize upon presentation of proper
identification. When paying a prize of $600 or more, the Texas Lottery
shall file the appropriate income reporting form with the Internal
Revenue Service (IRS) and shall withhold federal income tax at a rate
set by the IRS if required. In the event that the claim is not validated
by the Texas Lottery, the claim shall be denied and the claimant shall
be notified promptly.
C. As an alternative method of claiming a "SLOTS OF CA$H" In-
stant Game prize, the claimant must sign the winning ticket, thoroughly
complete a claim form, and mail both to: Texas Lottery Commission,
Post Office Box 16600, Austin, Texas 78761-6600. The risk of send-
ing a ticket remains with the claimant. In the event that the claim is
not validated by the Texas Lottery, the claim shall be denied and the
claimant shall be notified promptly.
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D. Prior to payment by the Texas Lottery of any prize, the Texas Lottery
shall deduct a sufficient amount from the winnings of a person who has
been finally determined to be:
1. delinquent in the payment of a tax or other money collected by the
Comptroller, the Texas Workforce Commission, or Texas Alcoholic
Beverage Commission;
2. delinquent in making child support payments administered or col-
lected by the Attorney General;
3. delinquent in reimbursing the Texas Health and Human Services
Commission for a benefit granted in error under the food stamp pro-
gram or the program of financial assistance under Chapter 31, Human
Resources Code;
4. in default on a loan made under Chapter 52, Education Code; or
5. in default on a loan guaranteed under Chapter 57, Education Code.
E. If a person is indebted or owes delinquent taxes to the State, other
than those specified in the preceding paragraph, the winnings of a per-
son shall be withheld until the debt or taxes are paid.
2.4 Allowance for Delay of Payment. The Texas Lottery may delay
payment of the prize pending a final determination by the Executive
Director, under any of the following circumstances:
A. if a dispute occurs, or it appears likely that a dispute may occur,
regarding the prize;
B. if there is any question regarding the identity of the claimant;
C. if there is any question regarding the validity of the ticket presented
for payment; or
D. if the claim is subject to any deduction from the payment otherwise
due, as described in Section 2.3.D of these Game Procedures. No lia-
bility for interest for any delay shall accrue to the benefit of the claimant
pending payment of the claim.
2.5 Payment of Prizes to Persons Under 18. If a person under the age of
18 years is entitled to a cash prize of less than $600 from the "SLOTS
OF CA$H" Instant Game, the Texas Lottery shall deliver to an adult
member of the minor’s family or the minor’s guardian a check or war-
rant in the amount of the prize payable to the order of the minor.
2.6 If a person under the age of 18 years is entitled to a cash prize
of more than $600 from the "SLOTS OF CA$H" Instant Game, the
Texas Lottery shall deposit the amount of the prize in a custodial bank
account, with an adult member of the minor’s family or the minor’s
guardian serving as custodian for the minor.
2.7 Instant Ticket Claim Period. All Instant Game prizes must be
claimed within 180 days following the end of the Instant Game or
within the applicable time period for certain eligible military person-
nel as set forth in Texas Government Code §466.408. Any prize not
claimed within that period, and in the manner specified in these Game
Procedures and on the back of each ticket, shall be forfeited.
2.8 Disclaimer. The number of prizes in a game is approximate based
on the number of tickets ordered. The number of actual prizes available
in a game may vary based on number of tickets manufactured, testing,
distribution, sales and number of prizes claimed. An Instant Game
ticket may continue to be sold even when all the top prizes have been
claimed.
3.0 Instant Ticket Ownership.
A. Until such time as a signature is placed upon the back portion of an
Instant Game ticket in the space designated, a ticket shall be owned by
the physical possessor of said ticket. When a signature is placed on the
back of the ticket in the space designated, the player whose signature
appears in that area shall be the owner of the ticket and shall be entitled
to any prize attributable thereto. Notwithstanding any name or names
submitted on a claim form, the Executive Director shall make payment
to the player whose signature appears on the back of the ticket in the
space designated. If more than one name appears on the back of the
ticket, the Executive Director will require that one of those players
whose name appears thereon be designated by such players to receive
payment.
B. The Texas Lottery shall not be responsible for lost or stolen Instant
Game tickets and shall not be required to pay on a lost or stolen Instant
Game ticket.
4.0 Number and Value of Instant Prizes. There will be approximately
6,000,000 tickets in the Instant Game No. 1043. The approximate
number and value of prizes in the game are as follows:
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A. The actual number of tickets in the game may be increased or de-
creased at the sole discretion of the Texas Lottery Commission.
5.0 End of the Instant Game. The Executive Director may, at any time,
announce a closing date (end date) for the Instant Game No. 1043
without advance notice, at which point no further tickets in that game
may be sold.
6.0 Governing Law. In purchasing an Instant Game ticket, the player
agrees to comply with, and abide by, these Game Procedures for In-
stant Game No. 1043, the State Lottery Act (Texas Government Code,
Chapter 466), applicable rules adopted by the Texas Lottery pursuant
to the State Lottery Act and referenced in 16 TAC, Chapter 401, and





Filed: March 10, 2008
♦ ♦ ♦
Instant Game Number 1060 "Indiana Jones™"
1.0 Name and Style of Game.
A. The name of Instant Game No. 1060 is "INDIANA JONES™". The
play style for this game is "key number match".
1.1 Price of Instant Ticket.
A. Tickets for Instant Game No. 1060 shall be $5.00 per ticket.
1.2 Definitions in Instant Game No. 1060.
A. Display Printing - That area of the instant game ticket outside of the
area where the Overprint and Play Symbols appear.
B. Latex Overprint - The removable scratch-off covering over the Play
Symbols on the front of the ticket.
C. Play Symbol - The printed data under the latex on the front of the
instant ticket that is used to determine eligibility for a prize. Each Play
Symbol is printed in Symbol font in black ink in positive except for
dual-image games. The possible black play symbols are: 1, 2, 3, 4, 5,
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25,
26, 27, 28, 29, 30, 31, 32, 33, 34, 35, 36, 37, 38, 39, 40, $5.00, $10.00,
$15.00, $20.00, $50.00, $100, $1,000, and $50,000.
D. Play Symbol Caption - The printed material appearing below each
Play Symbol which explains the Play Symbol. One caption appears
under each Play Symbol and is printed in caption font in black ink
in positive. The Play Symbol Caption which corresponds with and
verifies each Play Symbol is as follows:
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E. Retailer Validation Code - Three (3) letters found under the remov-
able scratch-off covering in the play area, which retailers use to verify
and validate instant winners. These three (3) small letters are for val-
idation purposes and cannot be used to play the game. The possible
validation codes are:
Low-tier winning tickets use the required codes listed in Figure 2. Non-
winning tickets and high-tier tickets use a non-required combination of
the required codes listed in Figure 2 with the exception of ∅, which will
only appear on low-tier winners and will always have a slash through
it.
F. Serial Number - A unique 14 (fourteen) digit number appearing un-
der the latex scratch-off covering on the front of the ticket. There will
be a four (4)-digit "security number" which will be individually boxed
and randomly placed within the number. The remaining ten (10) digits
of the Serial Number are the Validation Number. The Serial Number
is positioned beneath the bottom row of play data in the scratched-off
play area. The Serial Number is for validation purposes and cannot be
used to play the game. The format will be: 00000000000000.
G. Low-Tier Prize - A prize of $5.00, $10.00, $15.00, or $20.00.
H. Mid-Tier Prize - A prize of $50.00 or $100.
I. High-Tier Prize - A prize of $1,000, $5,000 or $50,000.
J. Bar Code - A 24 (twenty-four) character interleaved two (2) of five
(5) bar code which will include a four (4) digit game ID, the seven (7)
digit pack number, the three (3) digit ticket number, and the ten (10)
digit Validation Number. The bar code appears on the back of the ticket.
K. Pack-Ticket Number - A 14 (fourteen) digit number consisting of
the four (4) digit game number (1060), a seven (7) digit pack number,
and a three (3) digit ticket number. Ticket numbers start with 001 and
end with 75 within each pack. The format will be: 1060-0000001-001.
L. Pack - A pack of "INDIANA JONES™" Instant Game tickets con-
tains 75 tickets, packed in plastic shrink-wrapping and fanfolded in
pages of one (1). The packs will alternate. One will show the front of
ticket 001 and back of 075 while the other fold will show the back of
ticket 001 and front of 075.
M. Non-Winning Ticket - A ticket which is not programmed to be a
winning ticket or a ticket that does not meet all of the requirements
of these Game Procedures, the State Lottery Act (Texas Government
Code, Chapter 466), and applicable rules adopted by the Texas Lottery
pursuant to the State Lottery Act and referenced in 16 TAC Chapter
401.
N. Ticket or Instant Game Ticket, or Instant Ticket - A Texas Lottery
"INDIANA JONES™" Instant Game No. 1060 ticket.
2.0 Determination of Prize Winners. The determination of prize win-
ners is subject to the general ticket validation requirements set forth in
Texas Lottery Rule 401.302, Instant Game Rules, these Game Proce-
dures, and the requirements set out on the back of each instant ticket. A
prize winner in the "INDIANA JONES™" Instant Game is determined
once the latex on the ticket is scratched off to expose 45 (forty-five)
Play Symbols. If a player matches any of YOUR NUMBERS to any
of the WINNING NUMBERS, the player wins PRIZE shown for that
number. No portion of the display printing nor any extraneous matter
whatsoever shall be usable or playable as a part of the Instant Game.
2.1 Instant Ticket Validation Requirements.
A. To be a valid Instant Game ticket, all of the following requirements
must be met:
1. Exactly 45 (forty-five) Play Symbols must appear under the latex
overprint on the front portion of the ticket;
2. Each of the Play Symbols must have a Play Symbol Caption under-
neath, unless specified, and each Play Symbol must agree with its Play
Symbol Caption;
3. Each of the Play Symbols must be present in its entirety and be fully
legible;
4. Each of the Play Symbols must be printed in black ink except for
dual image games;
5. The ticket shall be intact;
6. The Serial Number, Retailer Validation Code and Pack-Ticket Num-
ber must be present in their entirety and be fully legible;
7. The Serial Number must correspond, using the Texas Lottery’s
codes, to the Play Symbols on the ticket;
8. The ticket must not have a hole punched through it, be mutilated,
altered, unreadable, reconstituted, or tampered with in any manner;
9. The ticket must not be counterfeit in whole or in part;
10. The ticket must have been issued by the Texas Lottery in an autho-
rized manner;
11. The ticket must not have been stolen, nor appear on any list of
omitted tickets or non-activated tickets on file at the Texas Lottery;
12. The Play Symbols, Serial Number, Retailer Validation Code, and
Pack-Ticket Number must be right side up and not reversed in any man-
ner;
13. The ticket must be complete and not miscut, and have exactly 45
(forty-five) Play Symbols under the latex overprint on the front portion
of the ticket, exactly one Serial Number, exactly one Retailer Validation
Code, and exactly one Pack-Ticket Number on the ticket;
14. The Serial Number of an apparent winning ticket shall correspond
with the Texas Lottery’s Serial Numbers for winning tickets, and a
ticket with that Serial Number shall not have been paid previously;
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15. The ticket must not be blank or partially blank, misregistered, de-
fective, or printed or produced in error;
16. Each of the 45 (forty-five) Play Symbols must be exactly one of
those described in Section 1.2.C of these Game Procedures;
17. Each of the 45 (forty-five) Play Symbols on the ticket must be
printed in the Symbol font and must correspond precisely to the artwork
on file at the Texas Lottery; the ticket Serial Numbers must be printed
in the Serial font and must correspond precisely to the artwork on file at
the Texas Lottery; and the Pack-Ticket Number must be printed in the
Pack-Ticket Number font and must correspond precisely to the artwork
on file at the Texas Lottery;
18. The display printing on the ticket must be regular in every respect
and correspond precisely to the artwork on file at the Texas Lottery;
and
19. The ticket must have been received by the Texas Lottery by appli-
cable deadlines.
B. The ticket must pass all additional validation tests provided for in
these Game Procedures, the Texas Lottery’s Rules governing the award
of prizes of the amount to be validated, and any confidential validation
and security tests of the Texas Lottery.
C. Any Instant Game ticket not passing all of the validation require-
ments is void and ineligible for any prize and shall not be paid. How-
ever, the Executive Director may, solely at the Executive Director’s
discretion, refund the retail sales price of the ticket. In the event a de-
fective ticket is purchased, the only responsibility or liability of the
Texas Lottery shall be to replace the defective ticket with another un-
played ticket in that Instant Game (or a ticket of equivalent sales price
from any other current Instant Lottery game) or refund the retail sales
price of the ticket, solely at the Executive Director’s discretion.
2.2 Programmed Game Parameters.
A. Consecutive non-winning tickets in a pack will not have identical
play data, spot for spot.
B. No five or more matching non-winning prize symbols on a ticket.
C. No duplicate non-winning YOUR NUMBERS play symbols on a
ticket.
D. No duplicate WINNING NUMBERS play symbols on a ticket.
E. Non-winning prize symbols will never be the same as a winning
prize symbol(s).
F. No prize amount in a non-winning spot will correspond with the
YOUR NUMBERS play symbol (i.e., 5 and $5).
G. The $1,000 and $50,000 prize symbols will appear at least once on
every ticket unless otherwise restricted by the prize structure.
2.3 Procedure for Claiming Prizes.
A. To claim an "INDIANA JONES™" Instant Game prize of $5.00,
$10.00, $15.00, $20.00, $50.00, or $100, a claimant shall sign the back
of the ticket in the space designated on the ticket and present the win-
ning ticket to any Texas Lottery Retailer. The Texas Lottery Retailer
shall verify the claim and, if valid, and upon presentation of proper
identification, if appropriate, make payment of the amount due the
claimant and physically void the ticket; provided that the Texas Lot-
tery Retailer may, but is not required to pay a $50.00 or $100 ticket. In
the event the Texas Lottery Retailer cannot verify the claim, the Texas
Lottery Retailer shall provide the claimant with a claim form and in-
struct the claimant on how to file a claim with the Texas Lottery. If the
claim is validated by the Texas Lottery, a check shall be forwarded to
the claimant in the amount due. In the event the claim is not validated,
the claim shall be denied and the claimant shall be notified promptly.
A claimant may also claim any of the above prizes under the procedure
described in Section 2.3.B and Section 2.3.C of these Game Procedures.
B. To claim an "INDIANA JONES™" Instant Game prize of $1,000,
$5,000 or $50,000, the claimant must sign the winning ticket and
present it at one of the Texas Lottery’s Claim Centers. If the claim is
validated by the Texas Lottery, payment will be made to the bearer of
the validated winning ticket for that prize upon presentation of proper
identification. When paying a prize of $600 or more, the Texas Lottery
shall file the appropriate income reporting form with the Internal
Revenue Service (IRS) and shall withhold federal income tax at a rate
set by the IRS if required. In the event that the claim is not validated
by the Texas Lottery, the claim shall be denied and the claimant shall
be notified promptly.
C. As an alternative method of claiming an "INDIANA JONES™" In-
stant Game prize, the claimant must sign the winning ticket, thoroughly
complete a claim form, and mail both to: Texas Lottery Commission,
Post Office Box 16600, Austin, Texas 78761-6600. The risk of send-
ing a ticket remains with the claimant. In the event that the claim is
not validated by the Texas Lottery, the claim shall be denied and the
claimant shall be notified promptly.
D. Prior to payment by the Texas Lottery of any prize, the Texas Lottery
shall deduct a sufficient amount from the winnings of a person who has
been finally determined to be:
1. delinquent in the payment of a tax or other money collected by the
Comptroller of Public Accounts, the Texas Workforce Commission, or
Texas Alcoholic Beverage Commission;
2. delinquent in making child support payments administered or col-
lected by the Office of the Attorney General;
3. delinquent in reimbursing the Texas Health and Human Services
Commission for a benefit granted in error under the food stamp pro-
gram or the program of financial assistance under Chapter 31, Human
Resources Code;
4. in default on a loan made under Chapter 52, Education Code; or
5. in default on a loan guaranteed under Chapter 57, Education Code.
E. If a person is indebted or owes delinquent taxes to the State, other
than those specified in the preceding paragraph, the winnings of a per-
son shall be withheld until the debt or taxes are paid.
2.4 Allowance for Delay of Payment. The Texas Lottery may delay
payment of the prize pending a final determination by the Executive
Director, under any of the following circumstances:
A. if a dispute occurs, or it appears likely that a dispute may occur,
regarding the prize;
B. if there is any question regarding the identity of the claimant;
C. if there is any question regarding the validity of the ticket presented
for payment; or
D. if the claim is subject to any deduction from the payment otherwise
due, as described in Section 2.3.D of these Game Procedures. No lia-
bility for interest for any delay shall accrue to the benefit of the claimant
pending payment of the claim.
2.5 Payment of Prizes to Persons Under 18. If a person under the age
of 18 years is entitled to a cash prize of less than $600 from the "IN-
DIANA JONES™" Instant Game, the Texas Lottery shall deliver to an
adult member of the minor’s family or the minor’s guardian a check or
warrant in the amount of the prize payable to the order of the minor.
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2.6 If a person under the age of 18 years is entitled to a cash prize
of more than $600 from the "INDIANA JONES™" Instant Game, the
Texas Lottery shall deposit the amount of the prize in a custodial bank
account, with an adult member of the minor’s family or the minor’s
guardian serving as custodian for the minor.
2.7 Instant Ticket Claim Period. All Instant Game prizes must be
claimed within 180 days following the end of the Instant Game or
within the applicable time period for certain eligible military person-
nel as set forth in Texas Government Code, §466.408. Any prize not
claimed within that period and in the manner specified in these Game
Procedures and on the back of each ticket, shall be forfeited.
2.8 Disclaimer. The number of prizes in a game is approximate based
on the number of tickets ordered. The number of actual prizes available
in a game may vary based on number of tickets manufactured, testing,
distribution, sales, and number of prizes claimed. An Instant Game
ticket may continue to be sold even when all the top prizes have been
claimed.
3.0 Instant Ticket Ownership.
A. Until such time as a signature is placed upon the back portion of an
Instant Game ticket in the space designated, a ticket shall be owned by
the physical possessor of said ticket. When a signature is placed on the
back of the ticket in the space designated, the player whose signature
appears in that area shall be the owner of the ticket and shall be entitled
to any prize attributable thereto. Notwithstanding any name or names
submitted on a claim form, the Executive Director shall make payment
to the player whose signature appears on the back of the ticket in the
space designated. If more than one name appears on the back of the
ticket, the Executive Director will require that one of those players
whose name appears thereon be designated by such players to receive
payment.
B. The Texas Lottery shall not be responsible for lost or stolen Instant
Game tickets and shall not be required to pay on a lost or stolen Instant
Game ticket.
4.0 Number and Value of Instant Prizes. There will be approximately
6,000,000 tickets in the Instant Game No. 1060. The approximate
number and value of prizes in the game are as follows:
A. The actual number of tickets in the game may be increased or de-
creased at the sole discretion of the Texas Lottery Commission.
5.0 End of the Instant Game. The Executive Director may, at any time,
announce a closing date (end date) for the Instant Game No. 1060
without advance notice; at which point, no further tickets in that game
may be sold.
6.0 Governing Law. In purchasing an Instant Game ticket, the player
agrees to comply with, and abide by, these Game Procedures for In-
stant Game No. 1060, the State Lottery Act (Texas Government Code,
Chapter 466), applicable rules adopted by the Texas Lottery pursuant
to the State Lottery Act and referenced in 16 TAC Chapter 401, and all





Filed: March 6, 2008
♦ ♦ ♦
Public Utility Commission of Texas
Announcement of Application for an Amendment to a
State-Issued Certificate of Franchise Authority
The Public Utility Commission of Texas received an application on
March 3, 2008, for an amendment to a state-issued certificate of fran-
chise authority (CFA), pursuant to §§66.001 - 66.016 of the Public Util-
ity Regulatory Act (PURA).
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Project Title and Number: Application of Time Warner Cable for
an Amendment to a State-Issued Certificate of Franchise Authority,
Project Number 35418 before the Public Utility Commission of Texas.
The requested amended CFA service area includes the municipality of
Niederwald, Texas, and the incorporated city limits of Leander, Texas,
with the exception of the Crystal Falls subdivision.
Information on the application may be obtained by contacting the Pub-
lic Utility Commission of Texas by mail at P.O. Box 13326, Austin,
Texas 78711-3326, or by phone at (512) 936-7120 or toll free at 1-
888-782-8477. Hearing and speech-impaired individuals with text tele-
phone (TTY) may contact the commission at (512) 936-7136 or toll





Public Utility Commission of Texas
Filed: March 6, 2008
♦ ♦ ♦
Announcement of Application for an Amendment to a
State-Issued Certificate of Franchise Authority
The Public Utility Commission of Texas received an application on
March 3, 2008, for an amendment to a state-issued certificate of fran-
chise authority (CFA), pursuant to §§66.001 - 66.016 of the Public Util-
ity Regulatory Act (PURA).
Project Title and Number: Application of Time Warner Cable for
an Amendment to a State-Issued Certificate of Franchise Authority,
Project Number 35419 before the Public Utility Commission of Texas.
Time Warner Cable requests to relinquish SICFA No. 90016 and to
consolidate its service area footprint into SICFA No. 90008.
Information on the application may be obtained by contacting the Pub-
lic Utility Commission of Texas by mail at P.O. Box 13326, Austin,
Texas 78711-3326, or by phone at (512) 936-7120 or toll free at 1-
888-782-8477. Hearing and speech-impaired individuals with text tele-
phone (TTY) may contact the commission at (512) 936-7136 or toll





Public Utility Commission of Texas
Filed: March 6, 2008
♦ ♦ ♦
Announcement of Application for an Amendment to a
State-Issued Certificate of Franchise Authority
The Public Utility Commission of Texas received an application on
March 5, 2008, for an amendment to a state-issued certificate of fran-
chise authority (CFA), pursuant to §§66.001 - 66.016 of the Public Util-
ity Regulatory Act (PURA).
Project Title and Number: Application of Friendship Cable of Texas,
Inc., d/b/a Suddenlink Communications for an Amendment to a State-
Issued Certificate of Franchise Authority, Project Number 35425 be-
fore the Public Utility Commission of Texas.
The requested amended CFA service area includes the City Limits of
Oak Ridge, Texas.
Information on the application may be obtained by contacting the Pub-
lic Utility Commission of Texas by mail at P.O. Box 13326, Austin,
Texas 78711-3326, or by phone at (512) 936-7120 or toll free at 1-
888-782-8477. Hearing and speech-impaired individuals with text tele-
phone (TTY) may contact the commission at (512) 936-7136 or toll





Public Utility Commission of Texas
Filed: March 7, 2008
♦ ♦ ♦
Announcement of Application for an Amendment to a
State-Issued Certificate of Franchise Authority
The Public Utility Commission of Texas received an application on
March 10, 2008, for an amendment to a state-issued certificate of fran-
chise authority (CFA), pursuant to §§66.001 - 66.016 of the Public Util-
ity Regulatory Act (PURA).
Project Title and Number: Application of Comcast of Houston, LLC
for An Amendment to a State-Issued Certificate of Franchise Authority,
Project Number 35442 before the Public Utility Commission of Texas.
The requested amended CFA service area includes the Cities of League
City, and Houston, Texas, including any future annexations.
Information on the application may be obtained by contacting the Pub-
lic Utility Commission of Texas by mail at P.O. Box 13326, Austin,
Texas 78711-3326, or by phone at (512) 936-7120 or toll free at 1-
888-782-8477. Hearing and speech-impaired individuals with text tele-
phone (TTY) may contact the commission at (512) 936-7136 or toll





Public Utility Commission of Texas
Filed: March 11, 2008
♦ ♦ ♦
Notice of Application for Approval of a Revised Nodal Market
Implementation Surcharge
On March 6, 2008, the Electric Reliability Council of Texas, Inc. (ER-
COT) filed with the Public Utility Commission of Texas (commission)
an application for approval of a revised nodal market implementation
surcharge and request for interim relief.
Pursuant to the Order Nunc Pro Tunc issued in Docket Number 32686,
"ERCOT may initiate commission proceedings to change the nodal sur-
charge only if the change in the Nodal Program cost estimate leading
to the request is more than 10% higher or lower than the amounts pre-
sented in this proceeding." The current Nodal Surcharge is $0.127 per
megawatt-hour (MWh). ERCOT requests that the commission change
the Nodal Surcharge to $0.169 per MWh, to be implemented no later
than June 1, 2008 so that the anticipated expiration of the surcharge in
2012 would not change. ERCOT bases its request for a revised Nodal
Surcharge on the need to recover $311.3 million, which represents the
cost of the Nodal Program to be recovered by the Nodal Surcharge,
including the costs of financing portions of the Nodal Program with
reasonable levels of debt.
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Persons who wish to intervene or comment should contact the Pub-
lic Utility Commission of Texas by mail at P.O. Box 13326, Austin,
Texas 78711-3326, or by phone at (512) 936-7120 or toll free at 1-
888-782-8477. Hearing and speech-impaired individuals with text tele-
phone (TTY) may contact the Commission at (512) 936-7136 or toll
free at 1-800-735-2989. All comments and interventions should refer-
ence Docket Number 35428.
ERCOT has posted notice and a copy of its application on its web-
site at http://www.ercot.com/about/governance/legal_notices.html. In-
terested parties may also access ERCOT’s application through the Pub-
lic Utility Commission’s web site at http://www.puc.state.tx.us under
Docket Number 35428 - Application of the Electric Reliability Coun-





Public Utility Commission of Texas
Filed: March 10, 2008
♦ ♦ ♦
Notice of Application for Service Provider Certificate of
Operating Authority
Notice is given to the public of the filing with the Public Utility
Commission of Texas of an application on March 4, 2008, for a
service provider certificate of operating authority (SPCOA), pursuant
to §§54.151 - 54.156 of the Public Utility Regulatory Act (PURA).
Docket Title and Number: Application of ATC Outdoor DAS, LLC for
a Service Provider Certificate of Operating Authority, Docket Number
35422 before the Public Utility Commission of Texas.
Applicant intends to provide transport of radio signals for business.
Applicant’s requested SPCOA geographic area includes the entire State
of Texas.
Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas by mail at P.O. Box 13326,
Austin, Texas 78711-3326, or by phone at (512) 936-7120 or toll free at
1-888-782-8477 no later than March 26, 2008. Hearing and speech-im-
paired individuals with text telephone (TTY) may contact the commis-
sion at (512) 936-7136 or toll free at 1-800-735-2989. All comments




Public Utility Commission of Texas
Filed: March 7, 2008
♦ ♦ ♦
Notice of Application for Service Provider Certificate of
Operating Authority
Notice is given to the public of the filing with the Public Utility
Commission of Texas of an application on March 5, 2008, for a
service provider certificate of operating authority (SPCOA), pursuant
to §§54.151 - 54.156 of the Public Utility Regulatory Act (PURA).
Docket Title and Number: Application of Digit Line Express, LLC for
a Service Provider Certificate of Operating Authority, Docket Number
35426 before the Public Utility Commission of Texas.
Applicant intends to provide plain old telephone service and long dis-
tance services.
Applicant’s requested SPCOA geographic area includes the areas of
Texas currently served by AT&T Texas, and Verizon Southwest.
Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas by mail at P.O. Box 13326,
Austin, Texas 78711-3326, or by phone at (512) 936-7120 or toll free at
1-888-782-8477 no later than March 26, 2008. Hearing and speech-im-
paired individuals with text telephone (TTY) may contact the commis-
sion at (512) 936-7136 or toll free at 1-800-735-2989. All comments




Public Utility Commission of Texas
Filed: March 7, 2008
♦ ♦ ♦
Notice of Application for Waiver from Requirements
Notice is given to the public of an application filed on March 3, 2008
with the Public Utility Commission of Texas (commission) for waiver
from the requirements in P.U.C. Substantive Rule §26.420(f)(3)(B).
Docket Style and Number: Application of Hill Country Long Distance
Telephone Cooperative, Inc., d/b/a Hill Country Long Distance for
Waiver to Apply Safe-Harbor Percentage to Calculate Texas Univer-
sal Service Fund (TUSF) Assessment Pursuant to P.U.C. Substantive
Rule §26.420(f)(3)(B). Docket Number 35421.
The Application: Hill Country Long Distance is a new provider of
long distance telephone service in Texas and is registered as an in-
terexchange carrier with the commission. Hill Country Long Distance
states that it has elected to use the safe-harbor percentage approved
by the commission for its classification of service provided and will
be submitting its compliance tariff to reflect the safe-harbor methodol-
ogy. Hill Country Long Distance requests that the commission grant
it a permanent waiver from the requirements contained in P.U.C. Sub-
stantive Rule §26.420(f)(3)(A) to allow Hill Country Long Distance to
use the commission-ordered safe-harbor TUSF assessment methodol-
ogy to calculate TUSF assessments.
Persons wishing to comment on the action sought or intervene should
contact the Public Utility Commission of Texas by March 21, 2008,
by mail at P.O. Box 13326, Austin, Texas 78711-3326, or by phone at
(512) 936-7120 or toll-free at 1-888-782-8477. Hearing and speech-
impaired individuals with text telephone (TTY) may contact the com-
mission at (512) 936-7136 or use Relay Texas (toll-free) 1-800-735-




Public Utility Commission of Texas
Filed: March 6, 2008
♦ ♦ ♦
Notice of Intent to File LRIC Study Pursuant to P.U.C.
Substantive Rule §26.214
Notice is given to the public of the filing on March 11, 2008, with the
Public Utility Commission of Texas (commission), a notice of intent
to file a long run incremental cost (LRIC) study pursuant to P.U.C.
Substantive Rule §26.214. The Applicant will file the LRIC study on
March 14, 2008.
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Docket Title and Number: Application of Windstream Sugar Land,
Inc. for Approval of a LRIC Study for Directory Assistance Call Com-
pletion Pursuant to P.U.C. Substantive Rule §26.214, Docket Number
35448.
Any party that demonstrates a justiciable interest may file with the ad-
ministrative law judge, written comments or recommendations con-
cerning the LRIC study referencing Docket Number 35448. Written
comments or recommendations should be filed no later than 45 days
after the date of a sufficient study and should be filed at the Public Util-
ity Commission of Texas, by mail at P.O. Box 13326, Austin, Texas
78711-3326, or by phone at (512) 936-7120 or toll free at 1-888-782-
8477. Hearing and speech-impaired individuals with text telephones
(TTY) may contact the commission at (512) 936-7136 or toll free 1-




Public Utility Commission of Texas
Filed: March 12, 2008
♦ ♦ ♦
Texas Residential Construction Commission
Notice of Application for Designation as a "Texas Star Builder"
The Texas Residential Construction Commission (commission or
TRCC) adopted rules regarding the procedures for designation as a
"Texas Star Builder" at 10 TAC §303.300. The rules were adopted
pursuant to §416.011, Property Code (Act effective September 1,
2003), which provides that the commission shall establish rules and
procedures through which a builder can be designated as a "Texas Star
Builder." The commission rules for application for designation can be
found on the commission’s website at www.trcc.state.tx.us.
10 TAC §303.300(i)(2) requires the commission to publish in the Texas
Register notice of the application of each person seeking to become
designated as a "Texas Star Builder" registered under this subchapter.
The commission will accept public comment on each application for 21
days after the date of publication of the notice. Information provided in
response to this notice will be utilized in evaluating the applicants for
approval. The Texas Star Builder designation requires that a builder
or remodeler demonstrate that its education, experience and commit-
ment to professionalism sets the builder or remodeler apart from its
peers and offers some assurance to its customers that its quality of
service and construction will be above average. Pursuant to 10 TAC
§303.300(i)(2) the commission hereby notices the application for des-
ignation as a "Texas Star Builder" of:
M. Christopher Custom Homes LLC, 630 Oakmont Court, Fairview,
Texas 75069. M. Christopher Custom Homes LLC holds TRCC builder
registration #32352. The applicant’s registered agent is Rudy Rivas.
Interested persons may send written comments regarding this applica-
tion to Susan K. Durso, General Counsel, Texas Residential Construc-
tion Commission, P.O. Box 13144, Austin, Texas 78711-3144. Com-
ments regarding this application will be accepted for 21 days following
the date of publication of this notice in the Texas Register. Thereafter,




Texas Residential Construction Commission
Filed: March 5, 2008
♦ ♦ ♦
Supreme Court of Texas
Order Amending Texas Rules of Appellate Procedure
IN THE SUPREME COURT OF TEXAS
Misc. Docket No. 08-9017
ORDERED that:
1. Pursuant to Texas Government Code §22.004, the Texas Rules of
Appellate Procedure are amended as follows.
2. This Order approves changes to rules of appellate procedure in civil
cases. The Court of Criminal Appeals is concurrently issuing a separate
order approving amendments to rules of appellate procedure in criminal
cases. Amendments to rules of appellate procedure that apply to both
civil and criminal cases are thus jointly approved by both courts. For
convenience, all of the appellate rule amendments are attached to both
orders.
3. The comments appended to these rules are intended to inform the
construction and application of the rules.
4. Comments on changes to rules in civil cases may be submitted to the
Court in writing on or before June 30, 2008 addressed to Jody Hughes,
Rules Attorney, P.O. Box 12248, Austin TX 78711, or may be emailed
to him at jody.hughes@courts.state.tx.us.
5. These amended rules, with any changes made after public comments
are received, take effect September 1, 2008.
6. The Clerk is directed to:
a. file a copy of this Order with the Secretary of State;
b. cause a copy of this Order to be mailed to each registered member
of the State Bar of Texas by publication in the Texas Bar Journal;
c. send a copy of this Order to each elected member of the Legislature
before December 1; and
d. submit a copy of this Order for publication in the Texas Register.
SIGNED AND ENTERED, this 10th day of March, 2008.
___________________________________________
Wallace B. Jefferson, Chief Justice
___________________________________________








David M. Medina, Justice
___________________________________________




Don R. Willett, Justice
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Rule 8. Bankruptcy in Civil Cases
8.1 Notice of Bankruptcy. Any party may file a notice that a party is
in bankruptcy. The notice must contain:
(a) the bankrupt party’s name;
(b) the court in which the bankruptcy proceeding is pending;
(c) the bankruptcy proceeding’s style and case number; and
(d) the date when the bankruptcy petition was filed. ; and
(e) an authenticated copy of the page or pages of the bankruptcy petition
that show when the petition was filed.
Comment to 2008 change: The amendment eliminates the former re-
quirement that the bankruptcy notice contain certain pages of the bank-
ruptcy petition, in recognition that electronic filing is now prevalent in
bankruptcy courts and access to bankruptcy petitions is widely avail-
able through the federal PACER system.
Rule 9. Papers Generally
9.3 Number of Copies
(b) Supreme Court and Court of Criminal Appeals. Except as otherwise
provided in this rule, a A party must file the original and 11 copies of
any document addressed to either the Supreme Court or the Court of
Criminal Appeals. In the Supreme Court, only an original and two
copies of a motion for extension of time or a response to the motion
must be filed. , except that In the Court of Criminal Appeals, only the
original of the following must be filed in the Court of Criminal Appeals:
(1) a motion for extension of time or a response to the motion; or
(2) a pleading under Code of Criminal Procedure article 11.07.
9.8 Protection of Minor Child’s Identity in Appellate Proceedings
Following Parental-Rights Termination Proceedings or Juvenile
Court Proceedings
(a) Redaction ofMinors’ Names Generally Required in Appellate Brief-
ing and Opinions.
(1) In an appeal or original proceeding following a trial at which the
termination of parental rights was at issue, a minor child shall be iden-
tified only by one or more initial letters of the minor’s name or by a
fictitious name in any papers-except a docketing statement-submitted
to an appellate court, or in any opinion issued by an appellate court,
unless the court orders otherwise.
(2) In an appeal or original proceeding following trial proceedings un-
der Title 3 of the Family Code, a minor child shall be identified only by
one or more initial letters of the minor’s name or by a fictitious name
in any papers-except a docketing statement-submitted to an appellate
court, or in any opinion issued by an appellate court.
(b) Redaction of Parents’ Names.
(1) In an appeal or original proceeding described in paragraph (a)(1),
an appellate court may substitute in an opinion, and may order parties
and amici curiae to substitute in any papers submitted to the appellate
court, one or more initial letters or a fictitious name for the name of
a minor child’s parent or other family member if the court determines
that such substitution is necessary to protect the minor child’s identity.
(2) In an appeal or original proceeding described in paragraph (a)(2),
an appellate court must substitute in an opinion, and parties and amici
curiae must substitute in any papers submitted to the appellate court,
one or more initial letters or a fictitious name for the name of a minor
child’s parent or other family member.
(c) Redaction of Children’s Names In Copies of Appendix Items. In an
appeal or original proceeding described in paragraph (a)(1) or (a)(2),
for any necessary or optional appendix items to be included with a brief,
petition, or motion, copies of any appendix items containing the name
of a minor child shall be redacted so that the minor is identified only by
one or more initial letters of the minor’s name or by a fictitious name.
(d) Redaction of Parents’ Names In Copies of Appendix Items.
(1) In an appeal or original proceeding described in paragraph (a)(1),
an appellate court may order the substitution of initials or a fictitious
name for the name of a minor child’s parents or other family members
in any necessary or optional appendix items to be included with a brief,
petition, or motion if the court determines that such substitution is nec-
essary to protect the minor child’s identity.
(2) In an appeal or original proceeding described in paragraph (a)(2),
parties and amici curiae must substitute initials or a fictitious name
for the name of a minor child’s parents or other family members in
any necessary or optional appendix items to be included with a brief,
petition, or motion.
(e) No Alteration of Appellate Record. Nothing in this rule authorizes
alteration of the original appellate record except as specifically autho-
rized by court order.
Comment to 2008 change: This is a new rule. Family Code
§109.002(d) authorizes appellate courts, in their opinions, to identify
parties to suits affecting the parent-child relationship (SAPCR) by fic-
titious names or by initials only. This law allows courts to protect the
privacy interests of minor children involved in SAPCR proceedings,
including suits to terminate parental rights. Similarly, Family Code
§56.01(j) prohibits identification of a minor child or his family in an
appellate opinion related to juvenile court proceedings. However, as
appellate briefing becomes more widely available through electronic
media sources, appellate courts’ efforts to protect minor children’s
privacy by disguising their identities in appellate opinions may be
defeated if the same children are fully identified in briefs and other
court papers available to the public. The rule provides for the use
of initials or fictitious names to protect the identity of a minor child
following a parental-rights termination proceeding or juvenile court
proceeding. Any fictitious name used for a parent or child should not
be pejorative or suggest the person’s true identity. The rule does not
limit an appellate court’s authority to disguise parties’ identities in
appropriate circumstances in other cases.
Rule 10. Motions in the Appellate Court
10.1 Contents of Motions; Response
(a) Motion. Unless these rules prescribe another form, a party must
apply by motion for an order or other relief. The motion must:
(5) in civil cases, except for motions for rehearing and motions for en
banc reconsideration of panel decisions, contain or be accompanied by
a certificate stating that the filing party conferred or made a reasonable
attempt to confer with other parties about the merits of the motion and
whether those parties oppose the motion.
10.2 Evidence on Motions. A motion need not be verified unless it
depends on the following types of facts, in which case the motion must
be supported by affidavit or other satisfactory evidence. The types of
facts requiring proof are those that are:
(a) not in the record;
(b) not within the court’s knowledge in its official capacity; or and
(c) not within the personal knowledge of the attorney signing the mo-
tion.
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Comment to 2008 change: It is presumed that non-movants will op-
pose the relief sought in motions for rehearing and motions for en
banc reconsideration. To encourage consistent application of the cer-
tificate-of-conference requirement, Rule 10.1(a)(5) is amended - and
Rule 49.11 is added - to exempt those motions from the certificate re-
quirement.
Rule 19. Plenary Power of the Courts of Appeals and Expiration
of Term
19.1 Plenary Power of Courts of Appeals. A court of appeals’ plenary
power over its judgment expires:
(a) 60 days after judgment if no timely filed motion to extend time or
motion for rehearing, timely filed motion for en banc reconsideration,
or timely filed motion to extend time to file a motion for rehearing or
for en banc reconsideration is then pending.
(b) 30 days after the court overrules all timely filed motions for rehear-
ing, including all timely filed motions for en banc reconsideration of
a panel’s decision under Rule 49.76, and all timely motions to extend
time to file a motion for rehearing or a motion for en banc reconsider-
ation.
Comment to 2008 change: The provisions of Rule 19 governing the
courts of appeals’ plenary power are revised in conjunction with the
amendments to Rules 49 and 53.7 concerning motions for en banc re-
consideration.
Rule 20. When Party Is Indigent
20.1 Civil Cases
(a) Establishing indigence. A party who cannot pay the costs in an
appellate court may proceed without advance payment of costs if:
(1) the party files an affidavit of indigence in compliance with this rule;
(2) the claim of indigence is not contested, is not contestable, or if
contested, the contest is not sustained by written order; and
(3) the party timely files a notice of appeal.
(b) Contents of affidavit. The affidavit of indigence must identify the
party filing the affidavit and must state what amount of costs, if any, the
party can pay. The affidavit must also contain complete information
about:
(12) if applicable, the party’s lack of the skill and access to equipment
necessary to prepare the appendix, as required by Rule 38.5(d).
(c) TAJF Certificate. If the appellant proceeded in the trial court with-
out payment of fees pursuant to an Interest on Lawyers Trust Accounts
(IOLTA) or other Texas Access to Justice Foundation (TAJF) certifi-
cate, an additional TAJF certificate may be filed in the appellate court
confirming that the TAJF-funded program rescreened the party for in-
come eligibility under TAJF income guidelines after entry of the trial
court’s judgment. A party’s affidavit of inability accompanied by an
attorney’s TAJF certificate may not be contested.
(c)(d) When and Where Affidavit Filed.
(1) Appeals. An appellant must file the affidavit of indigence in the trial
court with or before the notice of appeal. The prior filing of an affidavit
of indigence in the trial court pursuant to Rule 145 does not meet the
requirements of this rule, which requires a separate affidavit and proof
of current indigence. An appellee who is required to pay part of the
cost of preparation of the record under Rule 34.5(b)(3) or 34.6(c)(3)
must file an affidavit of indigence in the trial court within 15 days after
the date when the appellee becomes responsible for paying that cost.
(3) Extension of time. The appellate court may extend the time to file an
affidavit if, within 15 days after the deadline for filing the affidavit, the
party files in the appellate court a motion complying with Rule 10.5(b).
But the appellate court may not dismiss the appeal or affirm the trial
court’s judgment on the ground that the appellant has failed to file an
affidavit or a sufficient affidavit of indigence unless the court has first
provided the appellant notice of the deficiency and a reasonable time
to remedy it.
(d)(e) Duty of Clerk.
(1) Trial court clerk. If the affidavit of indigence is filed with the trial
court clerk under (cd)(1), the clerk must promptly send a copy of the
affidavit to the appropriate court reporter.
(2) Appellate court clerk. If the affidavit of indigence is filed with the
appellate court clerk under (c)(2) and if the filing party is requesting
the preparation of a record, the appellate court clerk must:
(A) send a copy of the affidavit to the trial court clerk and the appro-
priate court reporter; and
(B) send to the trial court clerk, the court reporter, and all parties, a no-
tice stating the deadline for filing a contest to the affidavit of indigence.
(e)(f) Contest to affidavit. The clerk, the court reporter, the court
recorder, or any party may challenge the claim of indigence an affidavit
that is not accompanied by a TAJF certificate by filing - in the court in
which the affidavit was filed - a contest to the affidavit of indigence.
The contest must be filed on or before the date set by the clerk if the
affidavit was filed in the appellate court, or within 10 days after the
date when the affidavit was filed if the affidavit was filed in the trial
court. The contest need not be sworn.
(f)(g) No contest filed. [no change to rule text]
(g)(h) Burden of proof. [no change to rule text]
(h)(i) Decision in appellate court. [no change to rule text]
(i)(j) Hearing and decision in the trial court. [no change to rule text]
(j)(k) Record to be prepared without payment. [no change to rule text]
(k)(l) Partial payment of costs. [no change to rule text]
(l)(m) Later ability to pay. [no change to rule text]
(m)(n) Costs defined. [no change to rule text]
Comment to 2008 changes: Rule 20 is revised to clarify that an affi-
davit of indigence filed during trial is insufficient to establish indigence
on appeal; a separate affidavit must be filed with or before the notice
of appeal. The amended rule also provides that an appellate court must
give an appellant who fails to file a proper appellate indigence affidavit
notice of the defect and an opportunity to cure it before dismissing the
appeal or affirming the judgment on that basis. See Higgins v. Randall
County Sheriff’s Office, 193 S.W.3d 898 (Tex. 2006). As amended,
Rule 20 mirrors Tex. R. Civ. P. 145 by providing that an appellate
indigence affidavit accompanied by an IOLTA or other Texas Access
to Justice Foundation (TAJF) certificate is not subject to challenge. In
Rule 20.1(e)(2) (formerly (d)(2)), the limiting phrase "under (c)(2)" is
deleted to clarify that the appellate clerk’s duty to forward copies of
the affidavit to the trial court clerk and the court reporter, along with a
notice setting a deadline to contest the affidavit, applies to affidavits on
appeal erroneously filed in the appellate court, not only to affidavits in
other appellate proceedings properly filed in the appellate court under
20.1(c)(2).
Rule 24. Suspension of Enforcement of Judgment Pending Appeal
in Civil Cases
24.2 Amount of Bond, Deposit or Security
(c)Determination of Net Worth
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(1) Judgment Debtor’s Affidavit Required; Contents; Prima Facie Ev-
idence. A judgment debtor who provides a bond, deposit, or security
under (a)(1)(a A) in an amount based on the debtor’s net worth must
simultaneously file with the trial court clerk an affidavit that states the
debtor’s net worth and states complete, detailed information concern-
ing the debtor’s assets and liabilities from which net worth can be ascer-
tained. The affidavit is prima facie evidence of the debtor’s net worth.
A trial court clerk must receive and file a net worth affidavit tendered
for filing by a judgment debtor.
(2) Contest; Discovery. A judgment creditor may file a contest to the
debtor’s claimed affidavit of net worth. A net worth affidavit filed with
the trial court clerk and in compliance with Rule 24.2(c)(1) is prima
facie evidence of the debtor’s net worth for the purpose of establish-
ing the amount of the bond, deposit, or security required to suspend
enforcement of the judgment. The contest need not be sworn. The
creditor may conduct reasonable discovery concerning the judgment
debtor’s net worth.
(3) Hearing; Burden of Proof; Findings; Additional Security. The trial
court must hear a judgment creditor’s contest of the judgment debtor’s
claimed net worth promptly after any discovery has been completed.
The judgment debtor has the burden of proving net worth. The trial
court must issue an order that states the debtor’s net worth and states
with particularity the factual basis for that determination. If the trial
court orders additional or other security to supersede the judgment, the
enforcement of the judgment will be suspended for twenty days after
the trial court’s order. If the judgment debtor does not comply with
the order within that period, the judgment may be enforced against the
judgment debtor.
24.4 Appellate Review
(a)Motions; Review. On a party’s motion to the appellate court, that
court may review:
(5) the trial court’s exercise of discretion under Rule 24.3(a).
(d) Filing in Appellate Court. A motion filed under paragraph (a)
should be filed in the court of appeals having potential appellate ju-
risdiction over the underlying judgment. The court of appeals’ rul-
ing is subject to review on petition for writ of mandamus to the Texas
Supreme Court.
(d)(e) Action by Appellate Court. [no change to rule text]
(e)(f) Effect of Ruling. [no change to rule text]
Comment to 2008 changes: Rule 24.2(c)(3) is amended to provide
procedural guidance when the trial court orders additional security to
supercede the judgment. New Rule 24.4(d) is added to clarify that an
appellate motion seeking relief from a supersedeas order should be filed
in the court of appeals that presumably will have jurisdiction when
appeal of the underlying case is perfected. The same provision also
specifies that a petition for writ of mandamus is the proper procedural
vehicle to seek Supreme Court review of a court of appeals’ ruling on a
supersedeas motion. See In re Smith / In re Main Place Custom Homes,
Inc., 192 S.W.3d 564, 568 (Tex. 2006) (per curiam).
Rule 26. Time to Perfect Appeal
26.2. Criminal Cases
(b) By the State. The notice of appeal must be filed within 15 20 days
after the day the trial court enters the order, ruling, or sentence to be
appealed.
Rule 28. Accelerated Appeals in Civil Cases
28.1 Civil Cases-Appeal As of Right
(a) Types of Accelerated Appeals. Appeals from interlocutory orders
(when allowed as of right by statute), appeals in quo warranto pro-
ceedings, appeals required by statute to be accelerated or expedited,
and appeals required by law to be filed or perfected within less than 30
days after the date of the order or judgment being appealed are accel-
erated appeals.
(b) Perfection of Accelerated Appeal. Unless a statute expressly pro-
hibits modification or extension of any statutory appellate deadlines,
an accelerated appeal is perfected by filing a notice of appeal in com-
pliance with Rule 25 within the time allowed by Rule 26.1(b) or as
extended by Rule 26.3, regardless of any statutory deadlines. Filing a
motion for new trial, any other post-trial motion, or a request for find-
ings of fact will not extend the time to perfect an accelerated appeal.
(c) Appeals of Interlocutory Orders. The trial court need not, but may
- within 30 days after the order is signed - file findings of fact and
conclusions of law.
(d) Quo Warranto Appeals. The trial court may grant a motion for new
trial timely filed under Texas Rule of Civil Procedure Rule 329b (a) -
(b) until 50 days after the trial court’s final judgment is signed. If not
determined by signed written order within that period, the motion will
be deemed overruled by operation of law on expiration of that period.
(e) Record and Briefs. In lieu of the clerk’s record, the appellate court
may hear an accelerated appeal on the original papers forwarded by the
trial court or on sworn and uncontroverted copies of those papers. The
appellate court may allow the case to be submitted without briefs. The
deadlines and procedures for filing the record and briefs in an acceler-
ated appeal are provided in Rules 35.1 and 38.6.
28.2 Agreed Interlocutory Appeals in Civil Cases
(a) Perfecting appeal. To perfect an appeal of an interlocutory order
under Civil Practice and Remedies Code §51.014(d), a party to the trial
court proceeding must:
(1) file a notice of accelerated appeal with the trial court clerk not later
than the 20th day after the date the trial court signs a written order
granting permission to appeal, unless the court of appeals extends the
time for filing pursuant to Rule 26.3;
(2) file with the clerk of the appellate court a copy of the notice of ac-
celerated appeal, as specified in Rule 25.1, and a docketing statement,
as specified in Rule 32.1;
(3) pay to the clerk of the appellate court all required fees authorized
to be collected by the clerk; and
(4) serve a copy of the notice of accelerated appeal on all parties to the
trial court proceeding.
(b) Contents of Notice. The notice of accelerated appeal must contain,
in addition to the items required by Rule 25.1(d), the following:
(1) a list of the names of all parties to the trial court proceeding and the
names, addresses and telefax numbers of all trial and appellate counsel;
(2) a copy of the trial court’s order granting permission to appeal;
(3) a copy of the trial court order appealed from;
(4) a statement that all parties to the trial court proceeding agreed to the
trial court’s order granting permission to appeal;
(5) a statement that all parties to the trial court proceeding agreed that
the order granting permission to appeal involves a controlling question
of law as to which there is a substantial ground for difference of opin-
ion;
(6) a brief statement of the issues or points presented; and
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(7) a concise explanation of how an immediate appeal may materially
advance the ultimate termination of the litigation.
(c) Jurisdiction. If the court of appeals determines that a notice of ap-
peal filed under this section does not demonstrate the court’s jurisdic-
tion, it may order the appellant to file an amended notice of appeal. The
court of appeals may also, on a party’s motion or its own motion, order
the appellant or any other party to file briefing addressing whether the
appeal satisfies the criteria specified in Civil Practice and Remedies
Code §51.014(d), and may require the parties to file supporting evi-
dence. If, after providing an opportunity to file an amended notice of
appeal or briefing addressing potential jurisdictional defects, the court
of appeals concludes that jurisdictional defects exist, it may dismiss the
appeal for want of jurisdiction at any stage of the appeal.
(d) Record; briefs. The rules governing the filing of the appellate record
and briefs in accelerated appeals apply. A party may address in its
brief any issues related to the court of appeals’ jurisdiction, including
whether the appeal satisfies the criteria specified in Civil Practice and
Remedies Code §51.014(d).
(e) No automatic stay of proceedings in trial court. An appeal under
Civil Practice and Remedies Code §51.014(d) does not stay proceed-
ings in the trial court unless the parties agree to - and the trial court, the
court of appeals, or a justice of the court of appeals orders - a stay of
the proceedings.
Comment to 2008 changes: The provisions of prior Rule 28 are
amended and reorganized as new Rule 28.1 to more clearly define
accelerated appeals and provide a uniform appellate timetable. Many
statutes provide for accelerated or expedited appellate timetables,
including, among others, appeals of final judgments in a suit in which
termination of the parent-child relationship is in issue as provided in
Family Code §109.002. Unless a statute expressly prohibits rulemak-
ing that would alter a statutory appellate deadline, Rule 28 is made
expressly applicable to all such appeals.
New Rule 28.2 is added to provide procedures governing an appeal
of an interlocutory order under Civil Practice and Remedies Code
§51.014(d). The Legislature deleted former subsection (f) of §51.014
in 2005, eliminating the provision that gave the court of appeals
discretion as to whether to permit an agreed appeal. New Rule 28.2
reflects the statutory procedure as modified by the 2005 amendment.
Rule 29. Orders Pending Interlocutory Appeal in Civil Cases
29.5. Further Proceedings in Trial Court. While appeal from an in-
terlocutory order is pending, the trial court retains jurisdiction of the
case and unless prohibited by statute may make further orders, includ-
ing one dissolving the order complained of on appeal. appealed from,
and iIf permitted by law, the trial court may proceed with a trial on the
merits. But the court must not make an order that:
(a) is inconsistent with any appellate court temporary order; or
(b) interferes or impairs the jurisdiction of the appellate court or effec-
tiveness of any relief sought or that may be granted on appeal.
Comment to 2008 changes: Rule 29.5 is amended to correspond with
Civil Practice and Remedies Code §51.014(b), as amended in 2003,
staying all proceedings in the trial court pending resolution of inter-
locutory appeals of class certification orders, denials of summary judg-
ments based on assertions of immunity by governmental officers or em-
ployees, and orders granting or denying a governmental unit’s plea to
the jurisdiction.
Rule 38. Requisites of Briefs
38.1 Appellant’s Brief. The appellant’s brief must, under appropriate
headings and in the order here indicated, contain the following:
(a) Identity of parties and counsel. The brief must give a complete list
of all parties to the trial court’s judgment or order appealed from, and
the names and addresses of all trial and appellate counsel, except as
otherwise provided in Rule 9.8.
(e) Statement Regarding Oral Argument. The brief may include a state-
ment explaining why oral argument should, or should not, be permitted.
Any such statement must not exceed one page and should address how
the court’s decisional process would, or would not, be aided by oral ar-
gument. As required by Rule 39.7, any party requesting oral argument
must note that request on the front cover of its brief.
(e)(f) Issues Presented. [no change to rule text]
(f)(g) Statement of Facts. [no change to rule text]
(g(h) Summary of the Argument. [no change to rule text]
(h)(i) Argument. [no change to rule text]
(i)(j) Prayer. [no change to rule text]
(j)(k) Appendix in Civil Cases. [no change to rule text]
38.4 Length of Briefs. An appellant’s brief or appellee’s brief must be
no longer than 50 pages, exclusive of the pages containing the identity
of parties and counsel, any statement regarding oral argument, the table
of contents, the index of authorities, the statement of the case, the issues
presented, the signature, the proof of service, and the appendix.
Comment to 2008 changes: Rule 38 is amended to provide for an op-
tional statement regarding oral argument in an appellant’s or appellee’s
brief. The optional statement is limited to one page, which does not
count toward the briefing page limit.
Rule 39. Oral Argument; Decision Without Argument
39.1 Right to Oral Argument. Except as provided in 39.8, a Any
party who has filed a brief and who has timely requested oral argument
may argue the case to the court when the case is called for argument.
before a panel of three justices unless the court, after examining the
briefs, decides that oral argument is unnecessary for any of the follow-
ing reasons:
(1) the appeal is frivolous;
(2) the dispositive issue or issues have been authoritatively decided;
(3) the facts and legal arguments are adequately presented in the briefs
and record; or
(4) the decisional process would not be significantly aided by oral ar-
gument.
39.8 Cases Advanced Without Oral Argument. In its discretion, the
court of appeals may decide a case without oral argument if argument
would not significantly aid the court in determining the legal and factual
issues presented in the appeal.
39.98 Clerk’s Notice. [no change to rule text]
Comment to 2008 changes: Rule 39 is amended to modify the pro-
cedures for determining whether oral argument will be heard in a par-
ticular case. The amended rule provides for oral argument unless the
court determines it to be unnecessary. The rule lists four reasons for
denying oral argument, modeled on Federal Rule of Appellate Proce-
dure 34(a)(2); however, the members of the court need not agree on,
and generally should not announce, a specific reason or reasons for de-
clining oral argument.
Rule 41. Panel and En Banc Decision
41.1 Decision by Panel
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(b) When Panel Cannot Agree on Judgment. After argument, if for any
reason a member of the panel cannot participate in deciding a case, the
case may be decided by the two remaining justices. If they cannot agree
on a judgment, the chief justice of the court of appeals must designate
another justice of the court to sit on the panel to consider the case,
request the temporary assignment by the Chief Justice of the Supreme
Court of a court of appeals justice from another court of appeals, a
retired or former appellate justice or appellate judge who is qualified
for appointment by law, or an active district court judge to sit on the
panel to consider the case, or convene the court en banc to consider the
case. The reconstituted panel or the en banc court may order the case
reargued.
(c) When Court Cannot Agree on Judgment. After argument, if for
any reason a member of a court consisting of only three justices cannot
participate in deciding a case, the case may be decided by the two re-
maining justices. If they cannot agree on a judgment, that fact must be
certified to the Chief Justice of the Supreme Court. The Chief Justice
may then temporarily assign a justice of another court of appeals, or a
qualified retired or former appellate justice or appellate judge who is
qualified for appointment by law, or an active district court judge to sit
with the court of appeals to consider the case. The reconstituted court
may order the case reargued.
41.2 Decision by En Banc Court
(b)When En Banc Court Cannot Agree on Judgment. If a majority of
an en banc court cannot agree on a judgment, that fact must be certified
to the Chief Justice of the Supreme Court. The Chief Justice may then
temporarily assign a justice of another court of appeals, or a qualified
retired or former appellate justice or appellate judge who is qualified
for appointment by law, or an active district court judge to sit with the
court of appeals to consider the case. The reconstituted court may order
the case reargued.
41.3 Precedent in Transferred Cases. In cases transferred by the
Supreme Court from one court of appeals to another, the court of ap-
peals to which the case is transferred must decide the case in accordance
with the precedent of the transferor court under principles of stare deci-
sis if the transferee court’s decision otherwise would have been incon-
sistent with the precedent of the transferor court. The court’s opinion
may state whether the outcome would have been different had the trans-
feree court not been required to decide the case in accordance with the
transferor court’s precedent.
Comment to 2008 changes: Rules 41.1 and 41.2 are amended to re-
flect the 2003 legislative amendment adding subsection (h) to Govern-
ment Code §74.003, which authorizes the Chief Justice of the Supreme
Court to temporarily assign an active district court judge to hear a mat-
ter pending in an appellate court. The statutory provisions governing
the assignment of judges to appellate courts are located in chapters 74
and 75 of the Government Code. Other minor changes are made for
consistency.
New Rule 41.3 is added to require, in appellate cases transferred by the
Supreme Court under Government Code §73.001 for docket equaliza-
tion or other purposes, that the transferee court must generally resolve
any conflict between the precedent of the transferor court and the prece-
dent of the transferee court (or that of any other intermediate appellate
court the transferee court otherwise would have followed) by following
the precedent of the transferor court, unless it appears that the transferor
court itself would not be bound by that precedent. The rule requires the
transferee court to "stand in the shoes" of the transferor court so that
an appellate transfer will not produce a different outcome, based on
application of substantive law, than would have resulted had the case
not been transferred. However, the transferee court is not expected to
follow the local rules of the transferor court or otherwise supplant its
own local procedures with those of the transferor court.
Rule 47. Opinions, Publication, and Citation
47.2 Designation and Signing of Opinions; Participating Justices.
(a) Civil and Criminal Cases. A majority of the justices who partici-
pate in considering the case must determine whether the opinion will
be signed by a justice or will be per curiam and whether it will be des-
ignated an opinion or memorandum opinion. The names of the partic-
ipating justices must be noted on all written opinions or orders of the
court or a panel of the court.
(b) Criminal Cases. In addition, each opinion and memorandum opin-
ion in a criminal case must bear the notation "publish" or "do not pub-
lish" as determined - before the opinion is handed down-by a majority
of the justices who participate in considering the case. Any party may
move the appellate court to change the notation, but the court of appeals
must not change the notation after the Court of Criminal Appeals has
acted on any party’s petition for discretionary review or other requests
for relief. The Court of Criminal Appeals may, at any time, order that
a "do not publish" notation be changed to "publish."
(c) Civil Cases. Opinions and memorandum opinions in civil cases
issued on or after January 1, 2003 shall not be designated "do not pub-
lish."
47.7 Citation of Unpublished Opinions.
(a) Criminal Cases. Opinions and memorandum opinions not desig-
nated for publication by the court of appeals under these or prior rules
have no precedential value but may be cited with the notation, "(not
designated for publication)."
(b) Civil Cases. Opinions and memorandum opinions designated "do
not publish" under these rules by the court of appeals prior to January
1, 2003 have no precedential value but may be cited with the notation,
"(not designated for publication)." If an opinion or memorandum opin-
ion issued on or after that date is erroneously designated "do not pub-
lish," the erroneous designation will not affect the precedential value
of the decision.
Comment to 2008 changes: Effective January 1, 2003, Rule 47 was
amended to discontinue in civil cases, on a prospective basis, the
practice of allowing courts of appeals to designate opinions as either
"published" or "unpublished." Rule 47.7 was amended to eliminate
the prior prohibition against citing unpublished opinions and to clarify
that, in civil cases, only unpublished opinions issued prior to the
2003 amendment would lack precedential value, because following
the 2003 amendment such cases were not to be designated either as
published or unpublished. But the phrase "opinions not designated
for publication," which was intended to apply only to opinions affir-
matively designated "do not publish," could be misread as suggesting
that all opinions in civil cases published after 2002 - none of which
should be affirmatively designated for publication - lack precedential
value. The 2008 amendments clarify that, with respect to civil cases,
only opinions issued prior to the 2003 amendment and affirmatively
designated "do not publish" should be considered "unpublished" cases
lacking precedential value. The provisions governing citation of
unpublished opinions in criminal cases are substantively unchanged;
Rules 47.2 and 47.7 are amended to clarify that memorandum opinions
are subject to those rules.
Rule 49. Motion and Further Motion for Rehearing and En Banc
Reconsideration
49.1 Motion for Rehearing. A motion for rehearing may be filed
within 15 days after the court of appeals’ judgment or order is rendered.
The motion must clearly state the points relied on for the rehearing. Af-
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ter a motion for rehearing is decided, another motion for rehearing may
be filed within 15 days of the court’s action only if the court:
(a) modifies its judgment;
(b) vacates its judgment and renders a new judgment; or
(c) issues an opinion in overruling a motion for rehearing.
49.5 Further Motion for Rehearing. After a motion for rehearing is
decided, a further motion for rehearing may be filed within 15 days of
the court’s action if the court:
(a) modifies its judgment;
(b) vacates its judgment and renders a new judgment; or
(c) issues an opinion in overruling a motion for rehearing.
49.65 Amendments. A motion for rehearing or a motion for en banc
reconsideration may be amended as a matter of right anytime before
the 15-day period allowed for filing the motion expires, and with leave
of the court, anytime before the court of appeals decides the motion.
49.76 En Banc Reconsideration. A party may file a motion for en
banc reconsideration, as a separate motion, with or without filing a mo-
tion for rehearing, within 15 days after the court of appeals’ judgment
or order is rendered. Alternatively, a motion for en banc reconsidera-
tion may be filed by a party no later than 15 days after the overruling of
the same party’s last timely filed motion for rehearing. While the court
has plenary power, as provided in Rule 19, a majority of the en banc
court may, with or without a motion, order en banc reconsideration of a
panel’s decision. If a majority orders reconsideration, the panel’s judg-
ment or order does not become final, and the case will be resubmitted
to the court for en banc review and disposition.
49.87 Extension of Time. A court of appeals may extend the time for
filing a motion for rehearing or a further motion for rehearing motion
for en banc reconsideration if a party files a motion complying with
Rule 10.5(b) no later than 15 days after the last date for filing the mo-
tion.
49.98 Not Required for Review. A motion for rehearing is not re-
quired to preserve error and is not a prerequisite to filing:
(a) a motion for en banc reconsideration as provided by Rule 49.6;
(b) a petition for review in the Supreme Court; or
(c) a petition for discretionary review in to the Court of Criminal Ap-
peals nor is it required to preserve error.
49.109 Length of Motion and Response. A motion or response must
be no longer than 15 pages.
49.10 Relationship to Petition for Review. A party may not file a
motion for rehearing in the court of appeals after that party has filed
a petition for review in the Supreme Court unless the court of appeals
modifies its opinion or judgment after the petition for review is filed.
The filing of a petition for review does not preclude another party from
filing a motion for rehearing or the court of appeals from ruling on
the motion. If a motion for rehearing is timely filed after a petition
for review is filed, the petitioner must immediately notify the Supreme
Court clerk of the filing of the motion, and must notify the clerk when
the last timely filed motion is overruled by the court of appeals.
49.11 Certificate of Conference Not Required. A certificate of con-
ference is not required for a motion for rehearing or for a motion for en
banc reconsideration of a panel’s decision.
Comment to 2008 changes: Rule 49 is revised in several respects.
Former Rule 49.5 is relocated to Rule 49.1, which omits the former
rule’s "further" motion language but retains its provisions limiting the
circumstances in which another rehearing motion can be filed. Former
Rule 49.7, now Rule 49.6, is amended to include procedures governing
the filing a motion for en banc reconsideration. New Rule 49.10 con-
sists of those provisions of former Rule 53.7(b) that address motions
for rehearing; the provisions of Rule 53.7(b) that address petitions for
review are retained. New Rule 49.11 mirrors Rule 10.1(a)(5)’s new
provision exempting motions for rehearing and motions for en banc re-
consideration from the certificate-of-conference requirement.
Rule 50. Reconsideration on Petition for Discretionary Review
Within 60 30 days after a petition for discretionary review is has been
filed with the clerk of the court of appeals that delivered the decision,
a majority of the justices who participated in the decision may, as pro-
vided by subsection (a), summarily reconsider and correct or modify
the court’s opinion or judgment. Within the same period of time, any
of the justices who participated in the decision may issue a concurring
or dissenting opinion.
(a) If the court’s original opinion or judgment is corrected or modified,
that the original opinion or judgment is must be withdrawn and the
modified or corrected opinion or judgment is must be substituted as the
opinion or judgment of the court. No further opinions may be issued
by the court of appeals. The original petition for discretionary review
is not dismissed by operation of law, unless the filing party files a new
petition in the court of appeals. In the alternative, the petitioning party
shall submit to the court of appeals copies of the corrected or modified
opinion or judgment as an amendment to the original petition.
(b) Any party may then file with the court of appeals a new petition
for discretionary review seeking review of the corrected or modified
opinion or judgment, including any dissents or concurrences, under
Rule 68.2.
Rule 52. Original Proceedings
52.3 Form and Contents of Petition. All factual statements in the
petition must be verified by affidavit made on personal knowledge by
an affiant competent to testify to the matters stated. The petition must,
under appropriate headings and in the order here indicated, contain the
following:
(d) Statement of the Case. The petition must contain a statement of the
case that should seldom exceed one page and should not discuss the
facts. The statement must contain the following:
(5) if the petition is filed in the Supreme Court after a petition requesting
the same relief was filed in the court of appeals:
(D) the citation of the court’s opinion , if available, or a statement that
the opinion was unpublished;
(g) Statement of Facts. The petition must state concisely and without
argument the facts pertinent to the issues or points presented. Every
statement of fact in the petition must be supported by citation to com-
petent evidence included in The statement must be supported by refer-
ences to the appendix or record.
(j) Certification. The person filing the petition must certify that he or
she has reviewed the petition and concluded that every factual state-
ment in the petition is supported by competent evidence included in
the appendix or record.
(j)(k) Appendix. [no change to rule text]
52.6 Length of Petition, Response, and Reply. Excluding those pages
containing the identity of parties and counsel, the table of contents, the
index of authorities, the statement of the case, the statement of juris-
diction, the issues presented, the signature, the proof of service, the
certification, and the appendix, the petition and response must not ex-
ceed 50 pages each if filed in the court of appeals, or 15 pages each if
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filed in the Supreme Court. A reply may be no longer than 25 pages if
filed in the court of appeals or 8 pages if filed in the Supreme Court,
exclusive of the items stated above. The court may, on motion, permit
a longer petition, response, or reply.
Comment to 2008 changes: Rule 47 was amended effective January
1, 2003 to eliminate in civil cases, on a prospective basis, the former
distinction between "published" and "unpublished" decisions. Rule
52.3(d)(5)(D) is now amended to recognize that an opinion in a civil ap-
peal decided after 2002 should not be described as "unpublished" in the
statement of the case even if the opinion was not published in the South
Western Reporter, because Rule 47 no longer authorizes the courts of
appeals to designate an opinion in a civil appeal either as "published"
or "unpublished." If no South Western Reporter citation is available, a
LEXIS or Westlaw citation may be provided.
Rule 52.3 is further amended to delete the requirement of verifying all
factual statements by affidavit. Instead, the filer must certify that all
factual statements are supported by citation to competent evidence in
the appendix or record.
Rule 53. Petition for Review
53.2 Contents of Petition
(d) Statement of the Case. The petition must contain a statement of the
case that should seldom exceed one page and should not discuss the
facts. The statement must contain the following:
(8) the citation for the court of appeals’ opinion, if available, or a state-
ment that the opinion was unpublished; and
(9) the disposition of the case by the court of appeals, including the
court’s disposition of any motions for rehearing or motions for en banc
reconsideration. If any motions for rehearing or motions for en banc
reconsideration are pending in the court of appeals at the time the pe-
tition for review is filed, that information also must be included in the
statement of the case.
53.7 Time and Place of Filing
(a) Petition. Unless the Supreme Court for good cause orders an ear-
lier filing deadline, Tthe petition must be filed with the Supreme Court
within 45 days after the following:
(1) the date the court of appeals rendered judgment, if no motion for
rehearing or motion for en banc reconsideration is timely filed; or
(2) the date of the court of appeals’ last ruling on all timely filed motions
for rehearing and all timely filed motions for en banc reconsideration.
(b) Premature filing. A party may not file a motion for rehearing in
the court of appeals after that party has filed a petition for review in
the Supreme Court unless the court of appeals modifies its opinion or
judgment after the petition for review is filed. The filing of a petition
for review does not preclude another party from filing a motion for re-
hearing or the court of appeals from ruling on the motion. If a motion
for rehearing is timely filed after a petition for review is filed, the peti-
tioner must immediately notify the Supreme Court clerk of the filing of
the motion, and must notify the clerk when the last timely filed motion
is overruled by the court of appeals. A petition filed before the last rul-
ing on all timely filed motions for rehearing and motions for en banc
reconsideration is treated as having been filed on the date of, but after,
the last ruling on any such motion. If a party files a petition for review
while a motion for rehearing or motion for en banc reconsideration is
pending in the court of appeals, the party must include that information
in its petition for review, as required by Rule 53.2(d)(9).
Comment to 2008 change: Rule 53.7(a) is amended to clarify that (1)
the Supreme Court may shorten the time for filing a petition for review,
and (2) the timely filing of a motion for en banc reconsideration tolls
the commencement of the 45-day period for filing a petition for review
until the motion is overruled. Rule 53.2(d)(9) is amended to require a
party that prematurely files a petition for review to notify the Supreme
Court of any panel rehearing or en banc reconsideration motions still
pending in the court of appeals. Rule 53.7(b) is revised to reference this
new requirement and to relocate to new Rule 49.10 those provisions
governing motions for rehearing. Rule 53.2(d)(8) is amended to delete
the outdated reference to unpublished opinions in civil cases, similar
to the change made to Rule 52.3(d)(5)(D).
Rule 68. Discretionary Review With Petition
68.7. Court of Appeals Clerk’s Duties
(b) Reply. The opposing party has 30 days after the timely filing of the
petition in the court of appeals to file a reply to the petition with the
clerk of the court of appeals. Upon receiving a reply to the petition, the
clerk for the court of appeals must file the reply and note the filing on
the docket.
(c)(b) Sending Petition and Reply to Court of Criminal Appeals. Unless
a petition for discretionary review is dismissed under Rule 50, the clerk
of the court of appeals must, within 60 30 days after the petition is filed,
send to the clerk of the Court of Criminal Appeals the petition and any
copies furnished by counsel, the reply, if any, and any copies furnished
by counsel, together with the record, copies of the motions filed in the
case, and copies of any judgments, opinions, and orders of the court
of appeals. The clerk need not forward any nondocumentary exhibits
unless ordered to do so by the Court of Criminal Appeals.
68.9 Reply
The opposing party has 30 days after the timely filing of the petition
in the Court of Criminal Appeals--unless additional time is allowed--to
file a reply to the petition with the Clerk of the Court of Criminal Ap-
peals. When a reply is filed or the time for filing a reply has expired,
the petition will be treated as submitted to the Court and ready for dis-
position.
Rule 70. Brief on the Merits
70.3 Brief Contents and Form. Briefs must comply with the require-
ments of Rule 38, except that they need not contain the appendix (Rule
38.1(j k)). Copies must be served as required by Rule 68.11.
71.3 Briefs. Briefs in a direct appeal should be prepared and filed in ac-
cordance with Rule 38, except that the brief need not contain an appen-
dix (Rule 38.1(j k)), and the brief in a case in which the death penalty
has been assessed may not exceed 125 pages. All briefs must be filed
in the Court of Criminal Appeals. The brief must include a short state-





Supreme Court of Texas
Filed: March 11, 2008
♦ ♦ ♦
Order Promulgating Rule of Judicial Administration 15
IN THE SUPREME COURT OF TEXAS
Misc. Docket No. 08-9004
It is hereby ORDERED that:
1. Pursuant to the Texas Constitution, article V, section 31(a), and
Texas Government Code §74.024, the Texas Rules of Judicial Admin-
istration are amended by adding Rule 15, which addresses appeals from
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trial courts located in counties assigned to multiple appellate districts,
as follows.
2. Comments on these revisions may be submitted to the Court in writ-
ing on or before June 30, 2008. Comments should be directed to Jody
Hughes, Rules Attorney, P.O. Box 12248, Austin TX 78711, or may be
emailed to him at jody.hughes@courts.state.tx.us.
3. This rule, with any changes made after public comments are re-
ceived, takes effect September 1, 2008.
4. The Clerk is directed to:
a. file a copy of this Order with the Secretary of State;
b. cause a copy of this Order to be mailed to each registered member
of the State Bar of Texas by publication in the Texas Bar Journal;
c. send a copy of this Order to each elected member of the Legislature
before December 1; and
d. submit a copy of this Order for publication in the Texas Register.
SIGNED AND ENTERED, this 10th day of March, 2008.
____________________________________________
Wallace B. Jefferson, Chief Justice
____________________________________________








David M. Medina, Justice
____________________________________________




Don R. Willett, Justice
Rule 15. Appeals from Trial Courts in Counties Assigned to Mul-
tiple Appellate Districts.
15.1 Applicability. This rule applies to appeals to a court of appeals
from an order or judgment issued by a trial court in a county assigned
by law to more than one court of appeals district, except where as-
signment of such appeals is governed by statute. This rule does not
apply to appeals to the First or Fourteenth Court of Appeals from trial
courts in counties in the districts of the First or Fourteenth Court of Ap-
peals, as assignment of such appeals is governed by Tex. Gov’t Code
§22.202(h).
15.2 When Consolidation Required. If notices of appeal filed by two
or more parties from a single judgment or order designate two courts of
appeals that both have jurisdiction of the appeal because the county in
which the trial court sits is assigned to more than one appellate district,
the appeals must be consolidated in one of the courts of appeals.
15.3 Consolidation by Agreement; Notice to Courts of Appeals.
(a) Appealing parties to confer regarding consolidation. When any ap-
pealing party learns that two or more parties have properly designated
two different courts of appeals, that party must promptly confer with
lead counsel for all other appealing parties (if represented, otherwise
counsel must confer with the pro se party) and determine if all appeal-
ing parties will agree to consolidate the appeals in one of the courts of
appeals.
(b) Time to provide notice. No later than 30 days - 20 days in an ac-
celerated appeal - after the filing date of the first-filed notice of appeal
described in paragraph (a), the parties must submit to the clerks of both
courts of appeals written notice either of the appealing parties’ agree-
ment to consolidate the appeals or of the appealing parties’ inability to
reach agreement regarding consolidation.
(c) Contents of notice. The notice must identify each appealing party
and the party’s counsel (if represented, or state that the party is pro se),
and must either identify the court of appeals designated by agreement
or state that the appealing parties were unable to agree to consolidate all
appeals in a particular court. The notice must also contain a certificate
stating that the filing parties conferred, or made a reasonable attempt
to confer, with all other appealing parties regarding consolidation of
the appeals. If the notice states that all appealing parties have agreed
to consolidation, it must identify every party or party’s attorney who
agreed to the consolidation.
(d) Consolidation by agreement of all appealing parties. If the clerks
of both courts of appeals receive notice that all appealing parties have
agreed to consolidation, the Chief Justices of both courts shall request
the Chief Justice of the Supreme Court to transfer all pending appeals
in the case to the court of appeals designated by the parties’ agreement.
15.4 Consolidation When Appealing Parties Unable to Agree.
(a) Clerks of courts of appeals to jointly notify trial court clerk.
(i) If both courts of appeals receive notice of the appealing parties’
inability to reach agreement regarding consolidation, the clerks of both
appellate courts must jointly notify the clerk of the trial court in writing
of that fact.
(ii) If the period described in Rule 15.3(b) has passed and the clerks
of the two courts of appeals have not received any notice from the
appealing parties regarding consolidation, the Chief Justices of the two
courts of appeals shall confer and instruct the clerks of their respective
courts to jointly notify the clerk of the trial court in writing that the
appealing parties failed to timely submit notice of agreement regarding
consolidation, and instruct the clerk to perform the selection process in
Rule 15.4(b).
(b) Consolidation by trial court clerk. After the trial court clerk re-
ceives notice from the clerks of the courts of appeals regarding either
the appealing parties’ inability to reach agreement as to consolidation
or their failure to timely submit notice of agreement, the clerk shall
write the numbers of the two courts of appeals on identical slips of
paper and place the slips in a container folded in half or otherwise ar-
ranged so that the numbers are completely hidden from view. The trial
court clerk shall draw a number from the container at random, in a
public place, and shall assign the case to the court of appeals for the
corresponding number drawn.
15.5 All Appeals From Same Judgment or Order to be Consol-
idated Together. When appeals to multiple courts of appeals have
been consolidated pursuant to this rule, other parties’ appeals from the
same judgment or order underlying the consolidated appeals must be
assigned to the same court of appeals in which the previous appeals
were consolidated.




Supreme Court of Texas
Filed: March 11, 2008
♦ ♦ ♦
The Texas A&M University System
Request for Qualifications
RFQ01 OTC-8-005 Assessment Consultant
The Texas A&M University System is accepting proposals and intends
to enter into an Agreement with a consultant to Perform the duties of
assessment of the potential new product-market development opportu-
nities specifically with carbon nanotubes requiring the developed dis-
persion (exfoliation) technology. The awarded vendor shall complete
all authorized work in accordance with the time for performance de-
scribed for the work and consistent with the highest customs, standards
and practices of his/her business or profession.
The RFQ documentation may be obtained by contacting: Don Bar-
wick, HUB & Procurement Manager, System Office of HUB & Pro-
curement Programs, The Texas A&M University System, 200 Tech-
nology Way, Suite 1267, College Station, Texas 77845 or e-mail at
dbarwick@tamu.edu.
The A&M System finds it of utmost importance to provide an initial
assessment of the potential new product-market development opportu-
nities with carbon nanotubes. As an agency of the State of Texas, it
is vital for the A&M System to successfully commercialize a carbon
nanotube dispersion (exfoliation) technology ("Technology") recently
developed at Texas A&M by Dr. H.J. Sue. To be able to do this, the
A&M System and its key representatives must address the public in a
variety of settings and must be able to consider the issues that those
outside of the A&M System find important. An assessment consultant
with expertise in dealing with state and federal governmental agencies
and the private sector, and who is able to take a more detached global
view of issues will provide such a needed service.
The A&M System will base its choice on demonstrated competence,
knowledge, and qualifications and on the reasonableness of the pro-
posed fee for the services; and if other considerations are equal give
preference to a consultant whose principal place of business is in the
state or who will manage the consulting contract wholly from an office
in the state.




HUB & Procurement Manager
The Texas A&M University System
Filed: March 11, 2008
♦ ♦ ♦
Texas Water Development Board
Request for Statements of Interest for Federal Funding under
the Texas Environmental Infrastructure Program
The Texas Water Development Board (board) is requesting Statements
of Interest (SOIs) from interested political subdivisions. These SOIs
will be used to provide the U.S. Congress with a list of projects for
funding consideration under the Texas Environmental Infrastructure
Program, authorized through the U.S. Army Corps of Engineers (US-
ACE) under Public Law 110-114, the Water Resources Development
Act of 2007 (WRDA).
The Texas Environmental Infrastructure Program (Program) provision
in WRDA authorizes a $40,000,000 program for water resources
projects, "as identified by the Texas Water Development Board." The
board will forward a list of eligible SOIs to the U.S. Congress. An
SOI is eligible if the project is listed in the State Water Plan and the
Regional Water Plan, and if the project has not received funding under
WRDA or been previously listed under WRDA. In the event sufficient
funds are appropriated, the funds will be distributed directly from
the federal government to the political subdivision. The funding will
cover 75% of the cost of the project. The funding is also available for
discrete portions of an identified project.
Intent and Purpose of Program
The intent of the Program is to provide federal support for the imple-
mentation of water management strategies recommended in "Water for
Texas - 2007," the Texas State Water Plan and not otherwise authorized
under WRDA. The Program will allow the USACE to directly support
projects implementing the water management strategies. The funding
is also available for discrete portions of an identified project.
The Program offers assistance "in the form of planning, design and
construction assistance for water-related environmental infrastructure
and resource protection and development projects in Texas, includ-
ing projects for water supply, storage, treatment and related facilities,
environmental restoration, and surface water resource protection and
development, as identified by the Texas Water Development Board."
The board will categorize the eligible SOIs based on the activity to be
funded. The board’s objective is to facilitate construction of projects
or discrete increments of projects that are being implemented to meet
near term water supplies. Near term water supplies means those that
will meet project needs for 2020 as identified in the State Water Plan.
Funding Limitations
The $40,000,000 authorized in WRDA is dedicated to a cost-sharing
program wherein the federal share of the cost of the project shall be
75%, which may be provided in the form of grants or reimbursements
of project costs. The non-federal share of 25% may be provided in
the form of materials and in-kind services, including planning, design,
construction and management services, as determined to be compati-
ble with, and necessary for, the project. Therefore, design work carried
out before the date of the project funded under WRDA may be cred-
ited toward the non-federal share. Additionally, the non-federal share
may be in the form of a credit for land, easements, rights-of-way, and
relocations. Fuller details on eligibility for the non-federal cost-share
will be available upon the release of USACE implementation guidance
for the Program. Finally, the eligible applicant may apply for funding
of the non-federal 25% share through one of the board’s loan funding
programs.
General Requirements
Political subdivisions otherwise eligible for funding from the board
should submit an SOI to the address below no later than 5:00 p.m. on
Friday, April 25, 2008. Responses should be limited to ten pages, ex-
cluding necessary maps.
The SOI shall contain the following information:
1. Name and address and geographical jurisdiction of the project spon-
sor(s);
2. Name, phone number and email address of main points of contact
for the sponsor;
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3. Name of project as identified in the State Water Plan, "Water for
Texas - 2007," and in the applicable Regional Water Plan identified by
page number references to the project proposed for funding; and the
project shall meet a need for 2020.
4. Description of the physical boundaries of the project and the geo-
graphic area and region to be served by the project; the congressional
district in which the project is located;
5. Brief description of overall project and estimated total cost of entire
project;
6. Brief description of the portion of the project for which federal fund-
ing is requested under the Program, and estimated cost, date of the cost
estimate, and estimated time to completion of the project;
7. A resolution from the governing body of the political subdivision
approving the SOI for federal funds.
If, due to the schedule for governing body meetings, the applicant can-
not provide a resolution by the April 25, 2008 deadline for SOI, then
the board will accept:
(a) a letter from the chair of the governing body or
(b) a letter from the chief executive of the governing body stating the
intent to request a resolution at the next regularly scheduled meeting of
the governing body.
Submission of SOI
The SOI shall be submitted by U.S. Mail to:
Mr. Dave Mitamura




The SOI must be received at the above address by 5:00 p.m., Friday,
April 25, 2008.
This Request for Statements of Interest has been reviewed by the





Texas Water Development Board
Filed: March 12, 2008
♦ ♦ ♦
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How to Use the Texas Register
Information Available: The 14 sections of the Texas
Register represent various facets of state government.
Documents contained within them include:
Governor - Appointments, executive orders, and
proclamations.
Attorney General - summaries of requests for opinions,
opinions, and open records decisions.
Secretary of State - opinions based on the election laws.
Texas Ethics Commission - summaries of requests for
opinions and opinions.
Emergency Rules- sections adopted by state agencies on
an emergency basis.
Proposed Rules - sections proposed for adoption.
Withdrawn Rules - sections withdrawn by state agencies
from consideration for adoption, or automatically withdrawn by
the Texas Register six months after the proposal publication
date.
Adopted Rules - sections adopted following public
comment period.
Texas Department of Insurance Exempt Filings -
notices of actions taken by the Texas Department of Insurance
pursuant to Chapter 5, Subchapter L of the Insurance Code.
Texas Department of Banking - opinions and exempt
rules filed by the Texas Department of Banking.
Tables and Graphics - graphic material from the
proposed, emergency and adopted sections.
Transferred Rules- notice that the Legislature has
transferred rules within the Texas Administrative Code from
one state agency to another, or directed the Secretary of State to
remove the rules of an abolished agency.
In Addition - miscellaneous information required to be
published by statute or provided as a public service.
Review of Agency Rules - notices of state agency rules
review.
Specific explanation on the contents of each section can be
found on the beginning page of the section. The division also
publishes cumulative quarterly and annual indexes to aid in
researching material published.
How to Cite: Material published in the Texas Register is
referenced by citing the volume in which the document
appears, the words “TexReg” and the beginning page number
on which that document was published. For example, a
document published on page 2402 of Volume 30 (2005) is cited
as follows: 30 TexReg 2402.
In order that readers may cite material more easily, page
numbers are now written as citations. Example: on page 2 in
the lower-left hand corner of the page, would be written “30
TexReg 2 issue date,” while on the opposite page, page 3, in
the lower right-hand corner, would be written “issue date 30
TexReg 3.”
How to Research: The public is invited to research rules and
information of interest between 8 a.m. and 5 p.m. weekdays at
the Texas Register office, Room 245, James Earl Rudder
Building, 1019 Brazos, Austin. Material can be found using
Texas Register indexes, the Texas Administrative Code,
section numbers, or TRD number.
Both the Texas Register and the Texas Administrative
Code are available online through the Internet. The address is:
http://www.sos.state.tx.us. The Register is available in an .html
version as well as a .pdf (portable document format) version
through the Internet. For website subscription information, call
the Texas Register at (800) 226-7199.
Texas Administrative Code
The Texas Administrative Code (TAC) is the compilation
of all final state agency rules published in the Texas Register.
Following its effective date, a rule is entered into the Texas
Administrative Code. Emergency rules, which may be adopted
by an agency on an interim basis, are not codified within the
TAC.
The TAC volumes are arranged into Titles and Parts (using
Arabic numerals). The Titles are broad subject categories into
which the agencies are grouped as a matter of convenience.
Each Part represents an individual state agency.
The complete TAC is available through the Secretary of
State’s website at http://www.sos.state.tx.us/tac. The following
companies also provide complete copies of the TAC: Lexis-
Nexis (1-800-356-6548), and West Publishing Company (1-
800-328-9352).













31. Natural Resources and Conservation
34. Public Finance
37. Public Safety and Corrections
40. Social Services and Assistance
43. Transportation
How to Cite: Under the TAC scheme, each section is
designated by a TAC number. For example in the citation 1
TAC §27.15: 1 indicates the title under which the agency
appears in the Texas Administrative Code; TAC stands for the
Texas Administrative Code; §27.15 is the section number of
the rule (27 indicates that the section is under Chapter 27 of
Title 1; 15 represents the individual section within the chapter).
How to update: To find out if a rule has changed since the
publication of the current supplement to the Texas
Administrative Code, please look at the Table of TAC Titles
Affected. The table is published cumulatively in the blue-cover
quarterly indexes to the Texas Register (January 21, April 15,
July 8, and October 7, 2005). If a rule has changed during the
time period covered by the table, the rule’s TAC number will
be printed with one or more Texas Register page numbers, as
shown in the following example.
TITLE 40. SOCIAL SERVICES AND ASSISTANCE
Part I. Texas Department of Human Services
40 TAC §3.704..............950, 1820
The Table of TAC Titles Affected is cumulative for each
volume of the Texas Register (calendar year).
